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I. WHICH PROMISES GET ENFORCED?
CCM ppg. 22-39 (Enforceable Contracts)
Consideration as a basis for enforcement

If we should not enforce every promise, then which ones should we enforce? In old England common law, covenant, debt, and assumpsit actions were used to enforce promises. Covenant dealt with seals, which were representative of a promise. Debt dealt with enforcement between promisor and promise, Assumpsit is doing something inconsistent with how it was supposed to be done. Assumpsit was the most important and its scope expanded from merely misfeasance (doing something bad) to nonfeasance (not doing anything at all) and assumpsit as a basis for the enforcement of promises.

Strangborough v. Warner demonstrates major usage of assumpsit to enforce nonfeasance of promises. There is now a system of multiple types of agreements, but also a greater effort to deal with contracts together as a whole. Consideration refers to whether or not an action is eligible to be performed. In contract cases, consideration grew to include whether the promisee had lost, and promisor had gained.

Family Contracts: Informal, private realm safe from public enforcement is now becoming more commercialized and legalized. 

Hamer v. Sidway

Defendant argues that consideration does not exist because promisee benefited from refraining from vices. However, court rejected this claim. Rule: It does not matter whether or not promisee benefited from promisor’s benefit, so long as a promise was made and one party suffers from its nonfeasance. Consideration given to the opportunity costs of legal freedom of action people occur when engaging in promises. Also does not matter whether or not the promisor benefits. Gratuitous promises may or may not suffice consideration. Gratuitous transfers have sufficient consideration, but promises are more in a gray area. Courts generally do not make value judgments on adequate consideration. 
Gratuitous Promises
Fiege v. Boehm

Plaintiff sues defendant for failing to pay child support. Defendant had promised money in exchange for not initiating bastardy proceedings. Defendant alleges he paid some money to keep his mother from the truth. Performed paternity tests some months later, found not to be father, so stopped paying. Plaintiff then filed charge of bastardy. Acquitted in criminal court, but superior court jury found for plaintiff. Defendant filed motion for judgment n.o.v., which was overruled, so appeal was field on grounds that plaintiff’s forbearance was based on false information, so contract was without consideration. Court states it is not sufficient consideration when you get payment for forbearance of a false claim, but it is sufficient consideration if there is belief that such claim (pregnancy) may be well-founded. Thus, the court finds that because the forbearance was made in good-faith, the appellate court’s decision was the right one. Courts try to penalize suits that are falsely represented and for which evidence is lacking (frivolous). 
Restatement, Torts 2d

S1: Contracts defined. S2: Definition of promise, promisor, promisee. Also, manifestation of intent is described as a promisor believes or has reason to believe promisee will believe contract will be followed through. S4: Contract can be made orally, written, or even by conduct. S71: Requirement of exchange for consideration. There must be a bargain for a performance or return promise.
CCM ppg. 39-64 (Past Action and Current Bargains)
Requirement of Exchange: Action in the Past
Feinberg v. Pfeiffer Co
Court of appeals opinion, circuit court ruled for plaintiff. In 1947, Board of Directors meeting gave Mrs. Feinberg a raise and retirement pension plan, allowing her to retire whenever she wants. On June 30 1949, she retired. However, after company’s boss dies and son-in-law takes over, after consulting with others, believes there is neither contract nor need to keep paying pension plan, because money is actually gratuitous in nature. 
Defendant failed to disprove notion that plaintiff quit job b/c of security afforded by pension, and that she depended on that pension. Plaintiff quit job after 40 years while in good health because wanted to take a break, but could have kept working. Plaintiff argues that promise to make a gift is not binding unless there is consideration, and past services do not constitute such. Also, resolution which made the promise was not conditional on anything on the promisee’s part, so she could have quit at anytime or kept working. Plaintiff argues that consideration exists because first plaintiff kept working at company, and that she abandoned her opportunity to continue working based on pension (reliance). Court finds that consideration does not agree with the first condition. There was lacking that mutuality of obligation which is essential to the validity of a contract, meaning that she made no promise or agreement to continue working, which she did. What about second condition??
Mills v. Wyman
Plaintiff sues defendant for not paying costs incurred for caring for sick son for 2 weeks until his death. Judgment for defendant on basis that contract has no consideration unless something was paid or promised for a promise. Nobody had requested kindness and services, so despite the moral obligation here, no consideration. It is only when the promisor gains something or the promisee loses something that there is consideration. A benefit conferred before a promise has been made is not considered an “exchange.” 
Webb v. McGowin (appellate court opinion)
Webb falls down holding concrete block getting crippled but saving McGowin, who then promises to pay him aid. He does so until he dies. There was sufficient consideration to enforce the original contract because the promisor received a material benefit of life saved. Also states that saving a man’s life has a monetary value, and thus is a material benefit (doctors charge for operations, for instance). Benefit to promisor or injury to promisee is enough consideration. Injury to promisee further amplifies the moral obligation. Also moral obligation confers some degree of consideration. Different from moral obligation cases where promisor receives no benefit. Also, even though help was unsolicited, the fact that promisor makes a promise obviates the existence that help was indeed desired and solicited. Judgment reversed and for plaintiff. But this rule is not always upheld (PAST ACTION FOR CONSIDERATION).
Moral dilemma more lawyers? Should lawyers just do their best job representing their client in cases involving moral obligation, or should they try to push strategy that has the best moral or policy implications?

Requirement of Bargain (bargain is where there is a socially optimal exchange (costs/benefits), not a lopsided offering by one party)
Kirksey v. Kirksey 
Widow of defendant’s brother sues after she abandons her house on the promise of her brother-in-law to be setup at his place. Widow wins in trial court because of sufficient consideration arising from the costs she incurred. However, appellate court reverses judgment because the defendant’s promise was a mere gratuity involving no bargain. 
Employment Agreements

Used to be governed by statute, but with industrialization and laissez faire, contractual model takes over. Labor law is born. 
Central Adjustment Bureau, Inc. v. Ingram (Supreme Court opinion)
Company sues Ingram for violating non-competition contract. Trial court says non-competition contract too broad, but modifies it and awards damages, as well as for the tort of unfair competition. Court of Appeals reverses saying non-competition covenant had no consideration, and also because they were unreasonably broad. Does not bother to modify. Affirms however, defendant’s liability in tort for unfair competition. 
-Ingram prior to quitting took confidential client information to setup his own company, and also benefited from the networking and client-base he developed at CAB.

-Covenants will be enforced only if they are reasonable (in terms of consideration, time, and geographic limitations). Covenant has consideration in free-will employment because the very employment of an employee implies a cost/benefit, and bargaining. However, court rules that covenant must be made PRIOR TO or SHORTLY-THERAFTER employment. Otherwise, free-bargaining does not exist. Therefore, in this case, the CAB covenant does have consideration, and it was clearly part of the original employment agreement. Further, some courts allow promise and performance of employment as sufficient consideration for covenants. For instance, signing covenant by itself does not allow consideration, however, the act of allowing employment AND the employee continuing to work for a considerable enough time is in itself consideration. Once you receive your promised benefits of employment, you cannot refuse to perform your end, as defendant is trying to do. Quick termination would perhaps be a negative influence on consideration, but this is not the case here. Some courts also find that if the employee benefits following covenant, there is consideration. Because defendants received benefits above and beyond normal, CAB performed contract and there is consideration. 
Dissenting: because of a lack of free-bargaining in the start of employment, covenants are lacking in consideration regardless of continued employment or benefit, because such benefits could have accrued independent of signing of covenant. There is also the concept of non-competition covenants being restrictive on trade, so these cases are taken with special care, and are often frowned upon by courts.

Employee Handbooks
Some courts argue that companies give handbooks out because it is economically efficient for them, and for employees to receive them and to continue working, there is a bargaining going on and a mutual acceptance of each other’s “offers,” and also consideration. 
Bankey v. Storer Broadcasting Co.
Bankey fired randomly although 1980 handbook said “fire for cause only.” However, in 1981 a modification was made to handbook to make “fire at will.” Can companies unilaterally change handbooks affecting all employees, even if it hadn’t claimed/stated such a right at the beginning of employment? Supreme Court of Michigan said YES, so long as reasonable notice is given of the policy change. Touissant case takes a different approach to this problem by asserting that company policies are not enforceable merely as a result of the formal contract-forming mechanisms of bargaining and mutual assent, but because the employer accrues a benefit. The benefit also applies to the employee, so there is consideration in the employer’s policies even if they change it at random. Positive social impact: stability in employment relations, enforcing these policies holds employees accountable at all times to keep track of policies. Requirement that policies are applied uniformly to all at any given time, so employees have a legitimate expectation (legitimacy) and belief in consistency/stability in the workplace. 
CCM ppg. 66-71; 75-86 (Promises as Consideration)
Promises have consideration when there is a return promise, or a bargain. Enforcement however is a tougher issue. Should we enforce promise when neither side has benefited or lost, despite the presence of bargaining? In at least one case, yes we should (Lucy v. Zehmer). Is reliance necessary? 
Conditional promises occur when both sides make a promise, so it becomes enforceable, yet both sides are protected as performance of promise is required only upon the conditional performance of other half of promise. Example: contract for house-cleaners…payment conditional upon performance. But what constitutes a promise?
Strong v. Sheffield
Uncle sues niece. At the time he had agreed to forbear the collection of the debt for an indefinite period of time. A request followed by performance is sufficient consideration. Request was made to forbear (not collect money), and plaintiff (uncle) forbeared. Judgment for plaintiff…both sides made promises. Considered for a promise can consist of a return promise which happens here. Uncle said I can demand payment ON DEMAND. Informal requests made, as long as acted upon, count as promises, and enforceable ones at that. Concept of illusory promises, that don’t seem enforceable or don’t seem like actual promises, but as long as they are acted upon, they are. Defendant argues that because the uncle can enforce at anytime, it’s illusory and does not count as consideration because he’s not actually forbearing. But uncle forbears for 2 years. 
Contracts for the Sale of Goods
Such contracts are considered distinctive with special codifications. Uniform Commercial Code will be important here. Because trade of goods is dynamic and flexible and contingent on many factors such as exchange rate, the Code reflects this by having less demanding requirements for contract formation.
Eastern Air Lines, Inc. v. Gulf Oil Corporation (Federal District Court Opinion)
Airline sues oil company when latter tries to raise prices requesting a permanent injunction to perform the most recent contract. They had been doing business for decades. Gulf alleges contract was not binding requirements contract, and was commercially impractical according to UCC. 

The contract replaced an older existing contract between similar parties, and included a clause to reflect changes in the price of crude in direct proportion to cost per gallon of jet fuel. Used West Texas Sour as a market value indicator. However, with increasing instability in the Middle-East and rising prices, US government began series of controls of oil industry. Created a two-tier system governing US oil supply, consisting of different price points for “old” and “new” oil. After Middle-East embargo of oil, US oil prices increase dramatically, although “old oil” is kept down by government control. Gulf insists on using the new oil price point, but West Texas Sour has not yet adopted the two-tier system and does not publish this price. $5 vs. $11. 
Gulf is arguing that contract is invalid for want of requisite definiteness. There were “requirements” in the contract which obligated both parties to trade. Such requirements could be made concrete by looking at what is reasonably necessary to operate a company of a certain size, so the claim of lacking of definiteness is not so valid. Also, such contracts do not lack mutuality of obligation since parties must act in good faith according to commercial standards despite a lack of set figures. Good faith is the essential factor. Sudden changes such as rapid price changes or changes in size of company MAY allow contract to become invalid, however. Because Gulf and Eastern have been regularly making estimates on requirements and have acted in good faith in the past, contract is binding and enforceable requirements contract, even if it lacks in definiteness. (Requirements contract sets requirements, but not necessarily hard figures. Often estimates or min/max). Variation and elasticity is allowed, but not too unreasonably disproportionate.
Court ruled that there was no breach of contract and that Gulf was not excused on the ground of commercial impracticability. Court does a novel UCC stipulation, which is ordering of a specific performance. Order Gulf by permanent injunction to continue selling oil at the “old price” to avoid creating havoc in the industry. 
Good faith is not always successful however in fixing problems. How do you build a contract to deal with rapidly changing economic circumstances? 

Wood v. Lucy, Lady Duff-Gordon (Court of Appeals, NY)
Defendant loses in trial, wins in appeals, and then loses in supreme. Woman sells her “license rights” to plaintiff who will sell her name for fashion related items for 50% of profit. Plaintiff claims defendant went behind his back and marketed stuff herself.
Defendant claims plaintiff does no bind himself to do anything, including making endorsements or making sales. IF he does, then he gets half. Still, he gets exclusive rights. However, court finds that unlike the past, the law now is no longer formalism and that we must take a broader view of the contract. A promise was implied in the contract and that is sufficient. Implication being that plaintiff’s organization will be used for the purpose for which it is well suited to do. Also, defendant in contract got nothing unless plaintiff sold stuff, so it wouldn’t make much sense for contract to have been made if plaintiff never intended to sell. Further implied evidence that contract was legitimate. Also, why else would plaintiff agree to pay all legal and regulatory fees if he never intended to sell? His duty to sell is implicit. 
Termination clauses can be used to reduce risks that people assume in contracting. But if you can terminate at will with no catch, then the promise is illusory and contract has no consideration. You can have consideration with time-notification termination clauses. Also. UCC can upon mutual agreement allow termination immediately if it doesn’t cause a harmful economic outcome, if something bad happens.
CCM ppg. 86-97 (Reliance and Promissory Estoppel)
Reliance as a basis of Enforcement
Consideration rules for promises do not always result in “fair” outcomes. Reliance may resolve issue, but can also create unfairness. We are concerned with justice and fairness in applying consideration and enforcing contracts.
Ricketts v. Scothorn (appeals court opinion)
Scothorn recovers from Ricketts in district court on basis that she gave up her job based on promise of receiving money. Ordinarily court would find that the promise to Scothorn was merely a gratuitous promise exacting no quid pro quo. They would claim there was no contingency that she had to stop working or anything. She was free essentially to quit work or begin work again (as she did). BUT court of appeals rules that there is an equitable estoppel because Scothorn acted upon and relied upon the promise, and acting upon this faith creates enforceability. Further, grandfather could have reasonably anticipated such a result, and since he induced the outcome, is held responsible for it. Otherwise would be very unfair. Estoppel is not being able to try to backtrack your words and change your mind about stuff that you’ve said upon which others have acted or relied upon. Different from enforcing contract involving consideration. Merely enforcing promise.
Promissory Estoppel
Has gained influence as a means of consideration for all sorts of otherwise unenforceable promises, including charitable subscriptions, family promises, promises to convey land, etc. 
Restatement of Contracts, 1d
Promissory estoppel mentioned in S90 where a promisor that can reasonably expect to induce an action, when that action is taken the promise is binding if that’s the only way to make things fair and justice. 
Feinberg v. Pfeiffer Co. Revisited

Arguably the woman who quit her job upon promise of retirement pension does not get consideration because the promise was a gratuitous one and had no consideration. But court finds that because she relied upon the promise, there was enforceability. Court affirms. 
Restatement, 2d
Slight modification from 1d, making things a bit more liberal as far as promissory estoppel goes, but includes a clause allowing for limited damages. Measure of recovery (reprise). Also rule saying chartable contributions and marriages do not require reliance for consideration, but some courts refuse to follow this. Judges have conflicting interpretations on when to apply reliance and when not to require it. Principle of bargain seems to be making way for the principle of reliance. 
Cohen v. Cowles Media Company
Guy gives information to newspaper on the basis of confidentiality. When they break it he sues and wins $200,000 on the basis of promissory estoppel and that promise must be enforced to prevent injustice. First Amendment right not violated because name of someone’s source is such an incidental cost of news gathering and reporting (Amendment protects news reporting in general, does not allow free reign of speech). Should promise be enforced to do justice, or to prevent injustice? Cohen relied upon journalistic confidentiality before agreeing to testify. Cohen requires remedy to avoid an injustice. Newspaper had no real NEED to break this confidentiality so no real injustice there.
II. CONTRACT FORMATION

CCM ppg. 119-127; 130-141 (Assent and Offer: Contract Formation)

The Bargaining Process: The Nature of Assent
What kind of assent is binding? Objective or subjective standard? The subjectivists went too far trying to calculate the “actual intent” of people which led to much fictitious reasoning and argument. But the objectivists also went too far. Tried to apply a simple uniform standard akin to tort law to all contracts, not paying any consideration at all to actual intent. 
Lucy v. Zehmer (Supreme Court of Appeals of Virginia opinion)

Zehmer as a bluff makes a joke contract to sell his farm to Lucy in the hopes of showing that Lucy doesn’t have $50,000. Immediately tells Lucy the contract is a joke, but Lucy insists that it is real. Zehmer was drunk but not drunk enough to preclude consideration. Also, evidence suggests that there was long and careful deliberation and revising of contract, which implies wasn’t some hasty joke contract. Also, Lucy took contract seriously, and there was reason for him to take it seriously. Here we must look to the outward expression and reasonable meaning of his intention (words) rather than his secret and unexpressed intention. We don’t care what the person’s true intent may have been; we care instead about what a reasonable person would infer from their words. 
Contracts typically require mutual assent, but if your words would be perceived as such by a reasonable man, then it doesn’t matter if you don’t really have assent inside. Court reverses decision of lower court and rules for plaintiff. 

In some cases if the deal is clearly perceivable as a joke by a reasonable person, then no contract. Finally, we don’t throw out intent all together. If intent is clear (say through previous conduct or words), in spite of whatever someone may say, courts can give consideration to that intent if it is so obvious. 
Intent to be Bound

Promisor cannot be bound unless he somehow indicates intent to be bound. Doesn’t mean he secretly has to be serious, but if his outward manifestations appear serious, then he can be bound. For example, this is why courts are hesitant to uphold social promises because most cases they clearly did not intend to create a legal relationship out of mere social niceties. 
The Offer
Usually bargain involves a clear offer followed by a clear acceptance. Offer confers the POWER to the other to create a contractual obligation. What is an offer? An expression of will or intention that makes offeree reasonably believes that he has this power to close the contract. This of course excludes offers in jest or evidently not with the purpose of creating a legal contract.
Owen v. Tunison (Supreme Judicial Court of Maine)

There was some informal negotiation going on between the two parties for store property which had undergone significant renovation, and then defendant backed out after having established a new selling price. Owen sues for damages suffered in loss as a result of refusal to sell. Court however rules that offer to sell was never actually made and therefore no meeting of the minds possible. Although agreed on price, that doesn’t count as an offer but merely as an invitation to deal further and preliminary negotiation. Wording is too general, and doesn’t offer specific terms for accepting offer.
Harvey v. Facey
Similar as in above case. Guy asks, “will you sell and how much?” Response is “900 pounds.” Defendant assumes because 2nd question was answered, positive answer implied to 1st question. This doesn’t IMPLY a YES to the first question. Merely opens up for further deals and answers specifically only the 2nd question. Shouldn’t try to infer too much apart from what is written and reasonably conveyed. How to draft communications to ask questions that are in your favor when trying to draft binding contract?

Also consider addressee of offer. Contract between two people is not transferable to others. For instance, if A has contract with B, and C buys out A…contract doesn’t transfer to C with B. 

Fairmount Glass Works v. Crunden-Martin Woodenware Co. (court of appeals opinion)

Glass Works negotiates to sell jars to Crunden-Martin. Glass Works decides not to, and gets sued by Crunden-Martin. Crunden wins and Fairmount appeals. Quote of prices is not an offer to sell, meaning just because an offer is made on a quote, that’s not a legal contract until order made is accepted. But language is key. Consider the entire context of conversation. Not just one part of it, but the whole conversation and the context of it.
Crunden’s first letter asked, “we want to order 10 carloads, how much is the price?” Fairmount replied with a price quote upon “immediate acceptance [of our offer]” which seems to imply that they INTENDED to sell on the terms indicated. Of course once Crunden immediately accepted, then contract became legal. Judgment for Crunden affirmed by this court. “We quote you” became “We Offer You” due to context of conversation. Timing is interesting consideration. Here, the other party doesn’t have to “receive” your acceptance for contract to be formed. Once you write it and MAIL it, or make some material effort to show your intention, then you’ve done your part. 

But generally, an advertisement is not an offer, but rather an invitation by seller to buyer to make an offer to purchase. But there are laws to protect consumers from false advertisement, such that if seller does not have reasonable quantity of goods based on reasonably anticipated demands (considering ad doesn’t explicitly say, “supplies limited” which would then be alright), or misrepresents items, then buyers can collected damages. Can ads ever become offers? See case below.

Lefkowitz v. Great Minneapolis Surplus Store (appeals court opinion)
Guy tries to buy scarf, but store says product intended for women only. Guy sues. Test do determine whether advertisement is offer, is “whether the facts show that some performance was promised in positive terms in return for something requested.” In other words, ad must be clear, definite, and explicit, and depends on the intention of the parties and circumstances. Here, the court finds that the language was explicit enough (first come first served), and can’t impose new conditions on ad after acceptance is made. Laid out steps person has to make to accept offer, and identified who could accept. Different from Harrier Jet case, where it was left vague as to how to accept and who could. Also, full details were left in catalogue whereas for this scarf, the ad was the details. Affirmed for plaintiff. 
Interesting twist in auctions. Auctions are largely viewed as invitations to make offers, letting auctioneer accept or decline the highest bid. However, things change when you factor in “without reserve clause” and local statutes. Perhaps can apply same standard of sale of products to sale of land? 
CCM ppg. 151-166; 170-79; 190-94 (Acceptance)
Unilateral contract: I offer you this. Do you accept? Acceptance comes by either making promise, or performance

Bilateral contract: I have this, do you want it? Yes, I want 10…do you accept? (shifting role of offeror/offeree), Yes/No I accept to sell you this.

Acceptance is where offeree exercises power conferred upon him by offer and creates a legal relationship called a contract. The nature of acceptance depends on how offer was expressed, and offeror in the terms of his offer has full power to determine what acts constitute acceptance, and who can accept.
International Filter Co. v. Conroe Gin, Ice & Light Co. (Appeals court opinion)
IFC agrees to sell water filter to Conroe Gin, but Conroe reneges and IFC sues for performance of contract. Defendant argues that he never got a copy of the endorsement slip, and that the “OK” didn’t amount to an endorsement. Although that requirement is never stated explicitly in offer, defendant argues it was implicit. Appeals court believes that “OK” does count as endorsement and that notification to other party was not required because the nature and language of the contract allowed offeror to dispense with notification. And that Conroe intended to accept offer. 
IFC states how to offer acceptance explicitly (shall become a contract when approved by an executive officer) which the offeree followed. Court can’t change the meaning of the words to mean “shall become contract when notice is given” because that was not what was said so explicitly. Thus, notice not required. However, court goes further and says notification was given in Feb. 14th letter, which said “thank you for your order let’s do it.” This IMPLIES that approval was given and as such notice was indeed given. Judgment for plaintiff. Notification typically required unless contract clause states otherwise.
White v. Corlies & Tift (Court of Appeals of New York opinion)
White and Corlies negotiate deal to renovate office. White agrees to changes, Corlies sends note (offer) to which White never responds but begins prepping materials. By this Corlies argues no contract because no notification. Court holds that to bind other side to contract, you can’t just accept silently in your head. You have to give notice in one shape or another, either verbally or through action. Some indication that you accepted your end of the deal, which did not happen. Judgment reversed and new trial ordered. 

Ever-Tite Roofing Corporation v. Green (appeals court)
Greens contracts Ever-Tite to fix their roof and sign contract to do so. When Ever-Tite comes to do work, they find another crew already working, and so sues. Contract stated that becomes accepted when either “becomes approved by authorized officer, or upon commencement of performance of work.” There was no specific time frame mentioned for either of the above so allowed for reasonable time, which was followed (9 days to approve credit and loan money is not too long). Also, contract was accepted and performance commenced when trucks were loaded, so even though defendant’s refused to allow them to start, it was already too late. Judgment reversed and for plaintiff. 
Interesting twist in contract-statute relations. What if soda pop you grab to buy explodes hurting you? Does protection under warranty statute depend upon “acceptance” and thus legalization of the contract? Existence of contract can make statutes apply or not apply. 
Important to consider acceptance mechanisms in unilateral or bilateral contract. In unilateral, person makes offer and acceptance is dependent upon performance. In bilateral, offer is made and acceptance is made by a return promise. You can also negotiate terms in bilateral contract. Also, in unilateral contract, concept of notice is different. Notice is usually for the benefit of the offeror (can reneg up until notice is sent!). So when offer doesn’t entail any explicit requirement of giving notice back, assumes that offeror waives his right to notification. Also, consider the language and context of offer to determine whether or not notice is required. In some advertisement cases (wear this ball and if you get sick, we’ll give you money), notice is clearly not required for acceptance. But in some cases, notice within reasonable time of acceptance is required in unilateral cases, as where great distances separate parties or other such unique circumstance (Bishop v. Eaton). 
Allied Steel and Conveyors, Inc. v. Ford Motor Co. (Circuit Court opinion)
Indemnity provision that whatever damages Allied Steel causes in installing machines, it would cover all damages caused by negligence of its own employees. On a renewal form for more parts, there was a broader indemnity provision covering negligence for even negligence by Ford employees. Someone thus gets hurt, who sues Ford, and Ford sues Allied for damages. 
Court rules that first, if there is an explicit acceptance requirement, then yes, any deviation from it would not bind the offeror. However, when acceptance criteria is vaguer (in this case, “Acceptance should be executed”) then other methods of acceptance can be binding. Furthermore, according to Restatement, completing the performance within a reasonable time (such as time required to accept an offer) you are requested to make a promise to do results in a de facto acceptance of the offer and constitutes a promise (this latter point may be BAD LAW and not carried forth by Restatement, 2nd). Interesting that court here applies conditions from UNILATERAL CONTRACT, i.e. performance as acceptance into a BILATERAL CONTRACT as is the case here, where contract required a promise on the part of the offeree. Here, critical language is merely a suggested means of acceptance, thereby allowing for performance as a promise. Here, court says partial performance counts as the return promise thus making a contract. Affirmed and judgment for Ford. 
According to some courts, offeree must give timely notice of acceptance in one form or another for contract to remain intact. Some clauses in contract however can preclude this (acceptance happens when you begin work clause). Also, shipment of goods by offeree according to UCC counts as acceptance of contract. 
Silence Not Ordinarily Acceptance: But sometimes, if there is actual performance, such as possession of goods or acting creating reliance or burden on offeror, then it can be acceptance. Sometimes even if buyer is the one asserting silence (such as seller not refusing to fill orders), then it could count as acceptance due to reliance. 

This is a contentious issue for imposition of contracts on people who do not intend to be bound. Such as mail order clubs where unless you protest, you are bound to pay for the product they send you. When there is a unilaterally act of forcing upon someone a product or acting, can’t hold someone else liable unless they expressly accept.
Termination of the Power of Acceptance: Termination of the conference on another the power of acceptance can be done by 1) lapse of the offer 2) by its revocation 3) offeror’s death or incapacity 4) offeree’s rejection. 

1) Lapse of offer: If no period is specified in offer, it lapses after a reasonable time. For instance, if prices change rapidly then short time limit. There are some other rules, such as that an offer made ORALLY in a conversation is deemed to lapse at the close of the conversation and can’t be accepted. In other cases, sometimes publications of offers are done to create excitement, not actually make a real offer. There, acceptance must be very quick, at least before the moment of “exigency” it causes passes and is forgotten by most of the community. Sometimes however lapses of judgment are excused, where forgetting about statutes of limitations or some other excusable situation may allow extension of time limit. But what to do about tardy acceptances? Let’s say someone accepts too late. Does that count as an acceptance or a counter-offer? And if the offeree wants to retract his late acceptance, can he on the basis that it was not a legitimate acceptance? 

2) Revocation: Different views on revocation. Freely revocability vs. a reasonable period of irrevocability. The latter is unstable in that it allows speculation by the offeree. But this can be mitigated by option contracts. The former is risky because it gives too much freedom to offeror. An option is a promise made by an offeror that limits the power to revoke. Options can directly or indirectly provide a fixed period to accept. Options are created either by consideration, “firm offers” under UCC, and reliance by offeree. 
Dickinson v. Dodds (2 Ch. Div. 1876) (option contract)

Dodds offers Dickinson his property for sale, and gives him until Friday to make up his mind. There was however no promise that he wouldn’t sell the property until Friday. Dodds was as free as Dickinson, and was not bound to not sell. Also, even though Dickinson tried to accept eventually, he KNEW that Dodds had changed his mind. And there was no meeting of the minds to make this a contract. A mere offer is not completely dependent upon the acceptance of the other person. Not bound by a promise of time limit because meeting of minds is key. There was no contract thus, and no recovery.
Notes: See Restatement, 2d S43 on indirect communication of revocation, which allows it. Timing here is key. Whichever one comes first, acceptance or revocation, rules. Revocation of general offers to the general public can be done differently and doesn’t require individual communication. Can do a general public revocation of the same extent as the original offer, under R2d S46. Don’t need to actually communicate revocation to the offeree. Can do it indirectly, or not at all. Revocation by publication is acceptable too. 
Can get around irrevocability normally through consideration (such as paying deposit).  Firm offers can make offers irrevocable, but can only be made by merchants. 

Rejection of an Irrevocable Offer: The offeree doesn’t necessary end the power to accept an option contract simply by rejecting the offer. If the wording isn’t clear, and simply says it won’t exercise it for now, could exercise it later. However, it is more unclear if the offeror then relies upon the “rejection” and offers to somebody else. 
Mailbox Rule: Contracts by Correspondence: Dispatch of acceptance is the crucial point at which contract is made, and power to revoke is terminated, as is offeree’s power to reject. Old view was that that was the point at which offeree lost control of acceptance. But Restatement, 2d S63 says that the key to the mailbox rule is the requirement of a dependable basis to make a decision. Thus revocation of an offer is effective only if received BEFORE acceptance has been sent, whereas offeror doesn’t depend on an acceptance to decide whether or not to revoke. Which is why acceptances are generally counting on dispatch, whereas revocations upon receipt. For instance, if acceptance is sent before receiving revocation, offeree made a decision in reliance of offeror. Note also that Restatement requires acceptance in a manner and medium invited by offeror. So if offeror communicates through telegram, only dispatch via telegram counts; otherwise go by the receipt of the acceptance. But none of this necessarily limits offeree’s power to reject under another rule. For instance, we want to hold acceptance on dispatch rule to protect the “dependable basis” notion. Under this, it would be OK to send a rejection, but then send an acceptance AFTER that to get to the offeror FIRST, because offeree still had a dependable basis for decision making. But this isn’t the mailbox rule.
Under mailbox rule, if buyer changes his mind after sending acceptance, he is screwed. Under the other rule, he could change his mind whenever he wants. But also under mailbox rule, it can disadvantage seller if buyer rejects after sending acceptance, because then seller may have relied upon that rejection. So either rule seems to have plusses and minuses. 
Who should bear the risk of transmission? Such as delays or lost mail? Restatement kind of reluctantly says offeror because they have more incentive to inquire if no response is forthcoming and it is simpler and more convenient, but of course tricky when regarding sending of revocation! Thus, usually offeror isn’t bound to perform until receipt of acceptance because they have no idea whether to perform or not!

There is an interest in keeping the disputes simple. The mailbox rule of “dispatch counts for acceptance” and “receipt counts for revocation and rejection” is simpler because the only question is whether the parties acted reasonably in their means of dispatching correspondence. Under receipt rule, have to consider whether things were actually read or not, who received it, etc. etc. Restatement considers electronic two-way communication to be treated as though parties are in direct instantaneous personal communication. 
Whereas mailbox rule applies to contract formation, doesn’t apply to performance. So payment that was dispatched doesn’t count unless received, absent an agreement in contract defines the means/methods of performance (payment must be mailed). Then mailing itself is fie. 
CCM ppg. 194-210 (Battle of the Forms; Rolling Contracts)
Businesses often use business documents or standardized forms (fine print) on back of agreements/orders to specify performances in order to facilitate planning of transaction by explicitly stating terms and conditions. If you don’t object, then you agree to the terms. However, there can be battle of the forms in which fine print of completed sale from buyer and print from seller contradict each other. Then who wins the contract?
Also notion of boilerplate provisions, where people copy and paste clauses into contracts without really reading or understanding them. 

Important to distinguish between offeror and offeree and relation to bilateral/unilateral contracts. 
Contract innovations of UCC 2-207: Significant changes in long-standing common law. Expression of acceptance can count as acceptance. Contract formation and terms are no longer needed to occur at same moment (battle of the forms perhaps, or modification). Contract can also be formed purely by conduct recognizing existence of a contract. Also, mere response does not constitute an acceptance. Response must match terms of offer. Response that differs radically, or made expressly conditional on other terms does not warrant an acceptance. UCC 2-207 designed to eliminate the “mirror” rule of common law, meaning any change or addition to a contract has to be agreed upon otherwise it counts as a counter-offer and not a true contract. Here, if you perform anyways without objection, then it counts as accepting of counter-offer. This is different to new battle-of-forms standard, where you need to make differences or additions expressly conditional aspects of contract, which must be agreed upon…some fine print does not count. This statute however is really dense and open to various interpretations that turn heavily on interpretations of words.
Dorton v. Collins & Aikman Corp (COA opinion)

Carpet store orders from defendant, and sues for bad quality. Defendant moves for stay because of arbitration agreement in small print. District Court says arbitration agreement was not binding because terms were conditional. COA says contract is recognized nothwistanding differences in agreement terms so long as original conditions for acceptance and formation are met, and as long as contract is not expressly contingent on additions. When contract is accepted, these fine print terms are treated as “proposals for addition to the contract,” whose acceptance is subject to various clauses listed under subsection 2.
In this case, silence or non-response does not by itself count as acceptance anymore. Issue becomes, was contract expressly contingent enough? COA determines that acceptances were not expressly conditional on buyer’s assent because language was too vague to make it “expressly contingent” (7 different types of binding action listed, which is really vague). Thus there was a contract. Was the arbitration agreement also agreed upon implicitly? Because they are both merchants, yes. Unless additions radically change terms of contract, don’t require assent to make acceptance valid. Case remanded to discover whether or not arbitration clause significantly modified contract, and whether or not acceptance occurred. Also, complicating issue of previous oral agreement. 
Materiality concept: if additional clause does not materially alter original bargain, they will be incorporated unless objected to. Terms may be found to materially alter if their inclusion would result in surprise or hardship if incorporated without awareness. Difficulty with UCC however is lack of uniformity in application. What counts as material, and which party has burden of proof of establishing that something is material? 
One court held that alteration is material if consent to it cannot be presumed. Surprise may be good benchmark. If unsurprising, than can be presumed. Generally provisions requiring arbitration or limiting warranties may be material.
Step-Saver Data Systems, Inc. v. Wyse Technology (COA opinion, 1991)

District court had found for defendant. COA reverses and remands warranty claims. Order of events is that Step-Saver would call and make order, TSL would promise to ship, Step-Saver would then send purchase order, and TSL would ship with an invoice. However, on the package of each copy of software, there is a Limited Use License Agreement. Basically, this states that they haven’t purchased software, but rather license to use software, there is no warranty except for defects in production, and opening the package indicates acceptance of terms and conditions. District court held that the license agreement was the final and complete expression of terms of contract. 
Step-saver contends that contract formed over the telephone, and that the license was a material alteration which did not become part of the contract. The issue thus is not whether or not when the contract was formed, because there IS a contract through conduct. The issue is the nature of its terms. When there is a “battle of the forms” and disagreement on which side to believe, UCC S2-207 determines terms of contract. 
(UCC S2-207 rejects “last shot rule” where a modification acts as a counteroffer and this last form remains the terms of the contract unless rejected. Instead, parties proceed thinking everything will work out fine and so don’t pay much attention to the meaning of their forms. And it is unfair to bind someone to other terms just because they were the last sent. Thus, in the absence of express assent to unexpressed modifications and terms, 2-207 provides rule that the terms that both have agreed to will be used).
TSL argues that license’s language made the contract expressly conditional on these new terms. However, court finds that TSL did not clearly express its unwillingness to proceed unless terms were accepted, thus TSL’s offer was not conditional on their acceptance. Also, unilaterally sending copies with license on top (repetition) does not count as acceptance by other party. Also, based on conduct, warranty was not acceptance. For instance, TSL tried to obtain express consent to the license, which Step-Saver refused to sign. Also, when notified of problems, TSL against its own terms of license tried to fix problems. 
Step-Saver also claims that warranty was implied in original agreement. Because district court had found that warranty was voided by license (over-turned by COA), had never considered whether or not warranty was actually implied. Thus, COA remands case for district court to make this determination. If this is found to be true, then the exclusion of warranty by license is a material alteration and so the license did not become part of agreement, without the express consent of other party. Ordinarily, license should have been treated as a written confirmation of contract, containing additional terms for proposal. But there might have been a material alteration.
Assenting to Material Terms: Oscar Meyer court had held that: If alternation is not material, then silence is consent. If alteration is material, then has to show that other side consented. Evidence of prior dealings and repetition might work here. Indeed, when repetitious dealings use arbitration or warranty clauses without objection, they become part of terms of contract.
Assent and Arbitration: But there is notion that many business persons do not consider fine print at all, so knowing this, can we truly count it as assent? Surprise to the offeror may be a good point to consider then.
CCM ppg. 223-244 (Precontractual Liability)

Typically, there is no obligation until offer has been accepted and contract formed. There are some exceptions, however where party may incur liability before contract has been formed. Some considerations: one cannot tender a performance that extends over a period of time, such as crossing a bridge. Also, an option contract is created when offeree begins invited performance, where offeror is bound but offeree is not. Solution to precontractual liability where person hasn’t finished performance may be found if promise is given rather than performance in crossing bridge case. 
Revocability of Subcontractors’ Bids: Contractors have a ready escape by insisting upon contracts before relying on any estimates or figures, so law shouldn’t be strained to aid those who don’t protect themselves. 

Drennan v. Star Paving Co. (Supreme court of CA opinion, 1958)
Subcontractor makes bid of $7,131.60 for paving to contractor and then cancels the next day. Superior court ruled for plaintiff. Appealed. Defendant claims that they made a revocable offer, although revocability was never expressly stated, and they revoked prior to plaintiff expressing his acceptance to defendant, thus no consideration. Court holds that there was neither an option contract, nor a bilateral contract binding both parties. Should we enforce contract then?

Did plaintiff’s reliance make defendant’s offer irrevocable? Restatement of Contracts states, a promise which promisor can reasonably expect to induce action or forbearance of a definite and substation character by promisee is binding if only enforcement can prevent injustice. Furthermore, notion that offer is revocable at anytime is obsolete. Now, rule (Section 45) is that if part of the requested performance is given, offeror will not revoke offer, and that if tender is made, will be accepted. In unilateral contracts, this is the notion of subsidiary promise, where implied conditions are made. It is made to prevent the injustice that would occur if offer could be revoked after offeree had already partially acted in detrimental reliance. This concept could also work in bilateral contracts (using reasonable foreseeability and reliance to formulate a subsidiary promise not to revoke an offer). Moreover, acting in justifiable reliance on an offer may serve as reason to make promise binding (Section 90).
Restatement finds consideration for implied subsidiary promise to not revoke in part performance, but such a promise is not always necessary. Section 90 of Restatement is to make promise binding even when there’s no consideration in the sense that something is bargained for and given in exchange. Thus, defendants by executing agreement, which was not supported by traditional notions of consideration (wasn’t accepted formally or performed), did induce behavior that could be foreseen and so injustice can be avoided only by enforcing promise. Defendant in fact had a desire for plaintiff to rely on his bid, so he can win subcontract. On a similar vein, plaintiff couldn’t have stalled and delayed acceptance and tried to reopen bargaining with subcontracting in trying to get a better price. 
Also, defendant contends bid was result of mistake. Defendant should have taken more due care, and realized the harm that could be caused by this mistake. Also, plaintiff had no idea of knowing mistake occurred (if they had, then they wouldn’t/shouldn’t have relied on it and no Section 90 application then), because variance of 160% of pavement contracting prices in Lancaster. Can’t just make bids and cancel without consideration for others, especially if you make a mistake. Here, defendant misled plaintiff with erroneous information. Thus, loss and cost should fall on those who caused problem. Out of fairness and the fact that reliance on defendant cause plaintiff to be bound by his own bid when his contract was accepted, so to should defendant be bound.  

On last point of defendant, allegation that plaintiff failed to try to mitigate damages and foolishly relied on them, plaintiff did search for months to find a replacement, which they did at a higher cost. Anyways, defendant should have raised any serious objections about actual damages (did plaintiff really suffer??) in a special demurrer which they failed to do and thus waived that right. Judgment affirmed for plaintiff. Look at Restatement S 87 (2) for Drennan Rationale 
Was there evidence that contractor should not have reasonably relied on contract? How about fact that general contractor asked for confirmation of price, which may imply that they couldn’t believe the price. Also, the contractor stops by subcontractor’s place the very next morning to follow up, even though subcontractor was only 2% of overall contract price! Why?

Could this be a contract with consideration? If you say subcontractor made an offer (bid) for a unilateral contract, which is that if you submit my bid and win, then I will perform. Submitting bid in this case would count as performance, and thus a contract. 
Or could this be a conditional acceptance? Or James Baird result, of no contract, and no promissory estoppel, and can withdraw up until performance of contract. If we don’t enforce such bids, then what happens? Then perhaps contractors will add a premium on their bids in compensation and thus raise costs of projects in general. 
Which should be the general rule out of these? Is the real problem that subs will want to withdraw their bids strategically and we want to constrain them, or is it that we want to control bid-shopping by contractors? We want to MINIMIZE RISK. So what damages did contractor incur by relying on Star-Paving? NONE really, except time spent looking for another offer. 
Holman Erection Co v. Orbville E. Madsen & Sons, Inc.
Appeal by a losing subcontractor who makes winning bid for contractor who wins bid. Contractor renegs on subcontractor, choosing instead a minority firm to comply with regulations.
Primary argument by plaintiff is that it is not fair to bind subcontractor but not to bind contractor in these arrangements. Is it fair that contractor can abandon subcontractor? 

Well first, let’s deal with why subcontractor is bound: As in the case above, contractor relies on subcontractor, especially once he becomes bound to the deal after winning. If subcontractor could cancel, then contractor would suffer financial detriment. In contrast, subcontractor makes multiple bids at minimal cost. There is no reliance on contractor here, and suffers little detriment. 
Also, in order to prevent bid-shopping, bidding process is very hectic and short, leaving details for later negotiation and clarification. Thus, the nature of the system compels allowing for flexibility for contractors to pick and choose subcontractors. Subcontractors work on their bids on their own timetable and only deadline is to submit bids to contractors before they submit theirs. They also submit same bid to multiple contractors so they don’t have to deal with much. Contractors on the other hand deal with multiple potential subcontractors, and have to make their own bid on limited time. They make decisions with less than thorough consideration of complicated factors such as reliability of subcontractors, quality of work, capability to handle job, etc. 

Also, had Madsen been bound to subcontractors, contract may have been lost for noncompliance with MBE regulations (minority), and so project would have gone to next highest bidder. So more expensive to build same thing at greater cost. Thus, judgment for plaintiff. 
Not here that like above, contractor was held to accept promise AFTER it won the bid rather than when it made the bid. Perhaps this is for socially optimal result of allowing contractor flexibility in light of hectic bidding process, and minimizing costs incurred by them.
Liability when negotiations fail
Sometimes during negotiations, when one side confers a benefit to another and negotiations fail, they may have cause to get restitution (such as down payment having been made). Tougher to win when you confer benefit through services, because then the standard is that you have to benefit them above and beyond what is derived from common transactions, and show that your benefit to them was not incidental consequence of you trying to benefit yourself. So here, benefits may allow for restitution, but mere reliance does not allow for recovery of losses, unless loss was suffered due to misrepresentation. Also, when damages are appropriate but difficult to prove, law forgoes the necessity of mathematical or causal exactitude. 
Hoffman v. Red Owl Stores (WI 1965)
Does promissory estoppel have to meet same standards as a contract to become binding? Originally, promissory estoppel was meant to be a substitute for consideration rendering a promise enforceable as a contract, when there is reliance on promise. 
Restatement states that promissory estoppel has different standards to make promise enforceable. 1) Could promisor reasonable expected to induce action or forbearance? 2) Did promise actually induce such action or forbearance? 3) Can injustice be avoided only by enforcement of the promise? First two are factual determinations to be made by jury, whereas third is policy determination to be made by court. 
Finally, because this was not breach of contract action, can’t award damages for loss of profit from having sold store. And since not enforcing promise, can’t award more than is needed to prevent injustice. Here, large award of damages is beyond justice, since Hoffman took a necessary business risk for his own benefit too, and wasn’t all by inducement, so trial court was right in ordering new trial. So in promissory estoppel, can either enforce promise or award damages to prevent injustice. 
When calculating damages, perhaps we should measure them based on reliance. Even with employment contracts that are terminable at will, reliance can play a role if certain promises of employment are made. 
Promissory estoppel developed to do rough justice when party is lacking in contractual protection when relying on other’s promise. Can do same for public entity’s violation of statutory violation, but also here, damages limited to only what is required to do justice. Otherwise, have bad public policy of draining resources just because some low level official messed up and violated a statute. Fit here is imperfect fit of promissory estoppel because violation of statute is not really a violation of promise.
There was no promise or contract here, merely an implied promise and reliance. Here, we are using Promissory Estoppel to enforce something that wasn’t even a promise or contract. In the absence of promise, to establish fair-play even during pre-contractual negotiations, perhaps we need to enforce “representations” that are not necessarily promises. 
Red Owl Stores induces plaintiff to buy and then sell store on implied promise to give Red Owl Store. Then keep raising price. Was this fair to make Hoffman rely so much? Was their injustice here that should have been corrected?
Why does Red Owl Stores keep raising price? Perhaps it’s because Hoffman didn’t have $18,000 to invest and had to borrow, and had to borrow from his father-in-law. So had to raise price and get father-in-law to donate money as a gift, and go “all-in” so Hoffman doesn’t BS and play around with other people’s money, but actually has an incentive to commit himself to Red Owl. If this is true, then was there really injustice?
What about “signaling” process of early negotiations, where you are informally making gestures and trying to feel out the other party? Make these things binding as well?
Cyberchron Corp. v. Calldata Systems Development, Inc. (COA 1995)

Cyberchron commences production of the Advanced Tactical Air Command Central system upon insistence of Calldata, despite the conclusion of contract or agreement to the terms of the purchase order. A lot of negotiation is going on as is construction, but then Calldata finally cancels Purchase Order and finds new contractor. 
District court had found no contract existed because there was no agreement on the two key terms of contract: weight and weight penalties. Also, because there was lack of any benefit to Calldata, failure by plaintiff to perform, and absence of any unjust enrichment, contract claims by plaintiff rejected. However, according to promissory estoppel and reliance on induced promises, did award damages. (Statutory requirements of promissory estoppel may differ from state to state). 
COA here holds that injury here is unconscionable, and that injustice can be avoided (above to clauses fulfill third requirement of promissory estoppel) only by invoking doctrine of promissory estoppel. This is because action by Calldata seemed to be inducing behavior by Cyberchron by encouraging progress despite lack of agreement, and that suddenly cancelling contract was unconscionable. 
Affirm judgment of district court, but vacate judgment and remand for redetermination of damages, so they allow overhead and shutdown losses as well. (overhead costs because such costs would have been absorbed had then fulfilled some other contract instead).

Should we require negotiations to occur in good faith, and you have to pay losses if you break off in bad faith? Also, we want to encourage parties to negotiate without risk of precontractual liability, so how to balance the two?

CCM ppg. 251-262 (Indefiniteness)
Requirement of Definiteness

Must have both intent to enter agreement, and definiteness of contract to bind both parties. Definitiveness is important to determine whether contract has been broken (must know terms and expectations each side had), and in calculating damages. 
Indefiniteness can be cured by looking at history of prior dealings, negotiations, and past performance, as well as addition in contract of implied terms supplied by law. Also, terms such as “reasonable efforts” or “good faith” can be definite terms when measured by some external standard. Also, if agreement provides means of making terms definite by the time performance happens, then indefiniteness is OK. 
Causes of indefiniteness: don’t want to take time or trouble, reluctant to raise difficult issues and risk deal falling through, don’t foresee problems nor expect to go to court, prefer not to disclose information to other parties, OK with courts handing terms down if problem arises.
Complete Contingent: indefinite contract where contingency rules are built in to deal with risk, appropriating obligations, and thus don’t have to spend lots of time and money negotiating definite contract. 

Relational Contract: indefinite contract arising out of dynamic, interactive negotiations in a fluid economy, and thus incapable of setting definite terms, nor can rely on contingency agreements. 

Employment offers/conditions must usually be rendered in definite terms to be enforceable. In other cases, restitution can be awarded if there is an unenforceable, indefinite contract that still results in reasonable reliance. 
Toys, Inc. v. Burlington (VT 1990)
Toys renews lease in mall, but disagree on price. Burlington evicts Toys, and gets sued. Burlington argues contract was too indefinite. Court here wants to interpret contract as binding whenever possible, giving contract benefit of the doubt. 

Option agreements are invalid if there’s no way to determine material or essential terms. Here, the option agreement says rental rate shall be rate within the mall, which sets forth a definite, ascertainable method of determining definite terms. Defendant argues the option clause is an “agreement to agree in the future” rather than a definite and enforceable term. Affirmed for plaintiff because there was an enforceable option to renew. If stated simply, “at annual terms to be agreed upon,” then trickier to uphold. Also, buyer-seller agreement easier to enforce than landlord-tenant agreements (perhaps b/c b-s is more flux?) Also, sometimes flexible pricing can be put into contracts when neither party wants the risk of market shifts. So, can leave it as “reasonable price at time for delivery” under UCC 2-305. This ascertainable market price can be determined by an arbitrator, or even the court, or use competitor prices. 
What definition of renegotiation should we adopt? 1) Negotiation in light of prior dealings or 2) have automatic pegging of price to prevailing rate?


If latter, should we allow court to intervene and set the price? If problem is just that people want to make contract but can’t agree to terms here, perhaps court should intervene and se the terms using an objective standard.

If there’s low demand for space in the malls, then lessee may have monopoly power. 


Why would parties want to intentionally keep negotiations and rules vague? Perhaps it’s because it allows them to have a contract even though they can’t agree on more definite terms, and they can negotiate the hard issues later. Or it can make it easier to renegotiate. 
UCC 2-305 also allows for indefiniteness in enforceable contracts keeping prices vague, because of big fluctuations of market prices. If parties go to court on these indefinite terms, how can court enforce one way or the other? Courts still have a mechanism for resolving the issue, so you can’t say contract is too indefinite to be valid. For instance, court can use current market value to enforce. There seem to be good reasons for forming vague contracts, so long as court has some mechanism for resolving disputes, shouldn’t disallow vague contracts.
Oglebay Norton Co. v. Armco, Inc. (OH 1990)
Did both parties intend to remain bound over time? Vitality of assent here when flexible price mechanism fails? 

Shipper (Oglebay) and Armco (ore) makes flexible long term agreement to use each other to ship goods, setting price point at competitor prices. After a significant price change however, Oglebay tries to first use competitor’s price, which Armco declines, and then Oglebay tries to use court set price, which Armco also declines. Armco calls for declaration that contract is void. Supreme Court had to address three questions: 

First, Did both parties intend to be bound? 
Defendant argues parties never intended to stay in contract if both primary and secondary pricing mechanism broke down. Both pricing mechanism failed because these prices were no longer published or accessible to the parties. But court holds that because both parties were in business together for so long and so intimately, and had really invested a lot in each other (capital improvements for instance), there was enough evidence for court to determine they intended to be bound. 
Second, can court set reasonable rate for both parties?

Defendant claimed that court lacked jurisdiction to set price when price mechanisms had failed. However, Restatement S33 allows for third person, or court to set a reasonable price when both parties intended to conclude a contract, and price is not settled. Court used industry standards of prices to set the price of contract. UCC 2-305.
Third, does court have equitable jurisdiction to order parties to use mediator or to negotiate and finish the contract?
Defendants claim that too indefinite for court to order performance or injunction. However, Restatement S362 states that a court may make investigations to see if definitiveness can be achieved through context or law. Court then found that scope of contract included intent to be bound, and so decided to facilitate this, instead of adding or detracting from contractual obligations, so is within the bounds set by Restatement. Especially since unique relationship, intent to be bound, and difficulty of ascertaining damages in this case, court had to mediate. Judgment affirmed.
In these cases where court orders specific performance, must know scope of promise very well. Otherwise, could cause harm.
Court assumes both parties want to be “rescued” and continue their relationship. So does court have sufficient basis for setting the shipping rate?

III. POLICING THE BARGAIN
CCM ppg. 299-301; 305-320; 323-324 (Capacity and Fairness of the Bargain)

Section 1: Capacity

Situations where contract meets formal requirements of enforceability such as assent, consideration, and compliance with statutes, but still doesn’t get enforced. There are three levels of protection to police bargains for fairness: 
1) Status of parties. Certain parties are disqualified from entering bargain. Note the underlying characteristics, such as immaturity or inexperience. Often difficult to establish which classes get excluded and why.
2) Behavior of parties. How they bargained and duress. Disparity in information between parties, or difference in bargaining power?
3) Substance of bargain. Apparent inequality from the subject of bargain itself. While courts often enforce lopsided contracts (extent of consideration doesn’t matter as long as it exists), it can’t be SO lopsided or unconscionable. Based on moral view, it is not right to allow extortion. In economics view, it is not value maximizing for society to allow such exchanges. Statutes and legislatures have begun to regulate bargaining process also to help courts, to protect interests of consumers. Policy aspect is huge because direction is partly set by legislation, and contracts start colliding with specific laws.

Nobody denies that these agreements are contracts – what’s debatable is whether the parties were competent and contracts were fair, had adequate consideration. 

Ortelere v. Teachers’ Retirement Bd. (NY Court of Appeals 1969)
Woman changes her life insurance policy so her husband gets nothing when she dies. She was mentally crazy at the time. 
Traditional test for competence: Cognitive ability to understand the nature of the transaction. Also, requirement that the party can make rational judgment concerning the particular transaction. However, this test was made when knowledge on mental illnesses was minimal. With new knowledge (for instance, just b/c you are incompetent in one mental capacity doesn’t mean you can’t comprehend decisions), new test comes to play. Restatement: contracting party must be able to act “in a reasonable manner in relation to the transaction.” Also, the other party has reason to be aware of the mental condition for the contract to be voidable. In Ortelere, the retirement fund knew she was crazy. Judgment for plaintiff.
As far as policy goes, system didn’t really suffer or rely on her actions. And it makes no policy sense to allow a mentally incapacitated person to sign away 40 years of retirement benefits for no reason. Of course psychological condition must be medically diagnosed to qualify, otherwise everyone could claim psychosis. 

Are there reasons for enforcing contracts against mentally incompetent people, even if they don’t know what they’re doing when making contract? 1) It would encourage caretakers to take greater care 2) Protect incompetent’s autonomy and encourage them to enter normal society 3) Avoid gray areas of voidability of contracts made by grieving people, dumb people, stressed/distraught people. Limit voidability.

Dissent: Decision to take higher monthly payments for no money at death was a rational and necessary decision. Somebody who can make such a decision is not mentally incapacitated. Balance must be struck between right to contract and enforceability and the protection of mentally handicapped. In borderline cases, hard to draw line, but line should be drawn as clearly as possible.
Notes: What if system would have been hurt by large number of similar claims? How can insurance companies know of mental illnesses when there is no direct contact? Should she have been required to inform her husband? Different standards of mental capacity between wills (weakest), contracts, and do-not-resuscitate orders (strongest). Difference may be attributed to costs involved. 
What about case where attorney defends criminal on insanity defense. If he wins case, doesn’t he forfeit his fee then b/c there’s no enforceability of contracts with insane?

Cundick v. Broadbent (COA 1967)

Man makes contract to sell his property at big discount. Goes under several legal revisions of contract as well. When sale was almost completed, tried to rescind on grounds of insanity. Man was insane according to medical experts, but trial court found judgment was not unconscionable, unfair, or inequitable. Appealed. 
New rule seems to be contracts by mentally incapacitated are not voided by default, but are VOIDABLE under certain equitable principles. This makes more sense in light of different degrees of mental capacity. Reasonable ability to understand nature of act is key, and also whether or not party was overreached and defrauded. Ruling for Broadbent because there was no knowledge that Broadbent knew of illness (so no attempt to defraud), and evidence shows Cundick knew what he was doing.
Dissent: Medical testimony is what’s important, not incidentals of bargaining process. Also, why would experienced rancher sell his goods for so cheap? Makes no sense unless he’s crazy. 
Notes: The party asserting incapacity usually has burden to provide proof of such, particularly in claims asserting drunkenness. However, courts also place burden on parties saying, “they should know” when something is amiss, as in when other person makes deal that’s too good to be true and other irregularities, or when they are visibly messed up. Are the above cases different from other forms of incapacity such as grief? Or childbirth?

Section 2: Unfairness: Conventional Controls
Deals with inequality of exchange. Core idea of consideration is the FACT of a bargain, not its contents. Thus, we should allow parties of reasonable capacity to manage their own business and make their own bargains, meaning that simple disproportionality of contract does not justify its voidability. Equivalence of values exchanged is not necessary (Restatement S79b). Nevertheless, limiting principles protect from certain unequal bargains. “Duty of good faith and fair dealing” in contract performance and enforcement, although not in formation. Restatement 2nd, 205; UCC 1-203. 
Traditionally policing contracts was an equitable matter allowing for wide discretion by courts to come to equitable resolutions. However, cases “at law” require more established methods and rules and a determination that contract conflicts with public policy. Ideal of fairness comes into play as well in “at law” in concept of consideration, but is not as established as in equity. Law courts lack the discretion that equity courts have, and have to go with established rules and methods. But is consistency and predictability really a bad thing? (relying on rule of law). There is suggestion that “a little injustice may be a social good” because costs of individualized transactions might be too great.
McKinnon v. Benedict (Wis. 1968)

Plaintiff loaned money and assistance in helping Benedicts start a resort in exchange for promise not to cut down trees and to not make improvements closer to his property for 25 years. Benedict goes ahead anyway. The money was paid back in 7 months, and McKinnon utterly failed to provide any assistance to Benedict’s resort.
Contracts that are oppressive are generally not enforced in equity. Public policy doesn’t like restrictions on the use of land. Restatement S367 also states that specific performance of a contract may be refused if a) consideration for it is grossly inadequate or terms are unfair or b) enforcement will cause unreasonable disproportionate hardship or loss to defendant or third persons or c) it was induced by some sharp practice, misrepresentation, or mistake. 
Here, Benedicts needed this money badly so entered into an unfair bargain, there was no fairness in negotiations. Thus there was no consideration. Also, disparity in costs and benefits is extreme, and renders the contract unreasonable, which is necessary for the enforcement of rights in equity. Although a contract that is harsh and oppressive can be enforced, equitable remedies will not be enforced against the sufferer of such harshness. Perhaps damage remedies might, or remedies AGAINST the enforcer. Also, disparity in knowledge as Benedict over-valued McKinnon’s abilities, and McKinnon was an experienced businessman, which explains the unfair contract which was based on inadequate consideration. For defendant, denying plaintiff’s demand for equitable remedy of injunction. Note that relief for trespass was granted however, as can other tort causes of action (damages) be granted too. Just not ones for performance of contract (equity). 
Notes: Note the importance of McKinnon’s failure to perform his end of the bargain in producing benefits for Benedict, but can still find for Defendant under 2) and 3) of the Restatement. Also, Benedict hadn’t really inconvenienced McKinnon that much. If it got to a really bad point, perhaps injunction would be granted under 2). 
Unlike damages, which are routinely allowed out of contr4act, specific performance (equity) has been much less commonly granted. Often denied because the contract was unfair to begin with or because the remedy is seen as very unfair. Some feel that performance should be granted unless there is strong evidence that there was fraud and unconscionability. 
If plaintiffs can recover under damages as a remedy at law (legal right infringed upon vs. contractual right). But sometimes there are no effective damage remedies. Breach of contract could fall either way, haven’t learned this yet!

It seems wrong that courts of law are less concerned with fairness as courts of equity. A dual standard. Perhaps equity courts should also rescind or cancel contracts for unfairness, precluding unfair causes-of-actions to be heard in law courts. But here, power to cancel is not exercised, probably because the parties thought there was a cause of action at law, which is evidence that courts of law truly don’t care that much about fairness. 
Note the importance here of classes of people. Courts distinguishing and take account of wealth (and other) disparities between parties in policing bargains. 
Significant that this case is about land. There’s a policy interest in allowing free use of land. Historically, this was a matter of equity.
Tuckwiller v. Tuckwiller (MO 1967)

Woman signs contract to leave everything to her niece if she quits her job and takes care of her. She dies before changing her will.

Look at contract prospectively with evidence available at the time to determine contract formation and notions of fairness, not in hindsight to determine its fairness and sufficiency of consideration. Here, there was sufficient consideration and fairness because the niece really did give up a lot in reliance of the promise. Although past performance alone cannot provide consideration, it can show fairness and adequacy of the consideration. Evidence shows that the aunt did intend to and benefited from this contract. 
So long as a contract is supported by sufficient consideration and is fair and conscionable (discretion of the court), equity courts can order specific performance, just as a court of law can give damages for breach of contract. Rejects claim by defendant that plaintiff should instead recover damages for breach of contract because the subject of the contract here is real estate and can fall under equity. For plaintiff. 
Notes: Question of relative risk is implicated because the plaintiff gave up something for an expected benefit. 
The principle of looking at the situation at the time rather than in hindsight seems fair, but note that in contingency agreements, in hindsight the result could be really unfair. For instance, a contingent reward for a task where that task ends up being really easy to perform. 

Equitable discretion unlike law is a very case-by-case basis of remedy because it considers all sorts of factors and quasi-factors to determine what is fair or not. 
Contract, because at the time the contract was made, the niece provided adequate consideration (she didn’t know aunt would die so soon).
Are the two cases distinguishable? They’re both about “unfair” bargains, unequal exchanges. How good are courts at enforcing fair and unfair contracts?
Going back to David Rule of discovering whether or not people intended to be bound. Does this work at all times? What about in situations of DURESS where you have no real bargaining power? Relative constraints in duress may be key. Reasonableness of necessity of making contract. For instance, you HAVE to agree to pay to save your life, but you DON’T HAVE to pay to get an opera ticket. 
Notes: Arguments against inquiring into “relative value of consideration” for parties dealing at arm’s length without fraud are that 1) efficient administration of the law warns against court setting prices for parties 2) test of enforceability should be certain and not rely on vague “fair” or “reasonable” tests 3) people of maturity and sound-mind should be free to contract imprudently as well as prudently. McKinnon seems to have taken this very far in court placing values on consideration. 
How to measure the contributions of intermediaries (general contractors, mediators, information providers) to determine the fairness of the benefit they claim to deserve out of a contract? How about the notion of search costs as an answer: balance dispersion of the market against the cost of intermediary (cost of search/negotiations). Compensate them then based on this? 
Also note that if profits or rewards from a contract are too extreme, it can render performance unfair at equity, and bad public policy at law, because then somebody has to bear the cost of this exorbitant profit, which is usually passed onto public.  
CCM ppg. 324-333; 338-47 (Overreaching and Duress)

Victim can sometimes compel restoration when compulsion was used to obtain a benefit. A promise obtained by duress is not enforceable. Applies to threats to bodily harm, property, and economic injury. But there are limitations due to policy considerations. There is a requirement for a reasonable degree of temerity, and at least some resistance, to preclude recovery from people who yield to pressure too easily. We care not so much about the effect of the threat, but the nature of it. For instance, a threat of lawful action is not wrongful, such as a threat to sue. But this latter threat is limited by requirement that you must have some underlying basis to the claim. Can’t just arbitrarily say you’re going to sue unless you believe you have the legal right to. Thus, an unjust and inequitable threat is wrongful, even though the threatened act by itself might not be an illegal act by itself. 
Context can also make certain threats even more pronounced. For instance, certain social factors could make threat of divorce or threat of paternity suit or threat against a family member can be very coercive. 
Pre-Existing Duty Rule: Restatement, 2d S73. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of a dispute is not consideration. 
Alaska Packers’ Ass’n v. Demonico (9th Cir. 1902)
Workmen from San Francisco agree to go to Alaska to work. Upon arrival stopped working and strike, demanding more money. Under pressure, plaintiff agreed, and later sued. 

Question is, was there sufficient consideration when superintendent agreed to the modification? Here, superintendent had no time to find replacement workers, and workers were paid to do a specific job and had accepted to do it. There was no voluntary waiver of the breach of contract either (sometimes you can waive parts of the contract if you have authority), because superintendent didn’t have authority to change contracts. This is a matter of law, not equity! So there is no direct fairness or capacity test to run. Rather a request for damages, where court has to rely on consideration. Here, there is no consideration because the promise by the workers was to perform a duty that they were already under contract to perform! Taking advantages of the necessities of his adversary to obtain a promise for more is wrong and no consideration upon it, even following performance. Judgment for plaintiff. 
Notes: Many statutes and states have rejected the Pre-Existing Duty Rule, allowing for modifications even without consideration. For instance, this allows strikes and more power for labor which is good. 
UCC 2-209 allows for modifications to contracts without consideration so long as made in good faith. But is this rule good? Because aren’t most modifications made in good faith anyways, and so then why would people sue each other? Consideration vs. good faith. Also, note that UCC 2-209 doesn’t consider extortion without commercial reasons to be a violation of good faith. Restatement S89 might make a balance requiring defendant show that modification was not unfairly coerced. 
Courts often don’t allow modifications or new contracts that simply repeat pre-existing statutory duties due to a lack of consideration. So a wife who cares for her husband in exchange for money would not be able to collect upon that contract because statutes require that duty anyways. But then is the reliance theory a good counter-argument to the pre-existing duty rule? 
Rescission and Modification: A recession of a contract followed by a new contract creates the legal obligations provided in the new contract. Although the subsequent changes may seem very minor and seems like a mere modification (thus seemingly supporting the pre-existing duty rule), there is a marked difference in principle, including the fact that they are starting over anew (had disavowed first contract before signing new contract) with new knowledge, context, and information. For instance, new information could make modifications “fair and equitable” Restatement S89. 
Here, pre-existing duty rule blurs difference between rescission and modification, arguing that they both amount to the same result, and so should stick with the original contract. 
Do we want a flat-out no modification rule, or do we want to enforce “benign modifications” even without consideration? Pre-existing duty rule seems to try to prevent overreaching and blackmail by saying those cases lack sufficient consideration. However, trend seems to be that even without strict consideration doctrine, promises are enforceable so long as the obligation is clear and the commitment freely made.
Scope of the Pre-Existing Duty Rule: Consideration is only a test of enforceability in an executory promise, which means that under pre-existing duty rule, even if a payment or performance is made, the recipient doesn’t have to make a restitution because nothing was yet given on exchange and so there was no consideration. But some courts argue that giving up a right to rescind a contract or acting in reliance of a new offer itself constitutes consideration and thus allows modification and voids pre-existing duty rule. Guidepost towards Promissory Estoppel (Cardozo). So perhaps rather than rejecting pre-existing duty rule simply by taking away the need for consideration to make modifications binding, FIND consideration in reliance and acting upon the proposed modification, thus allowing modification.
Problem with pre-existing duty rule: for instance, it places too much power in the hands of the recipient to induce certain behaviors, and then still hold them to original obligations simply out of a lack of consideration. Also, without consideration through giving something in exchange, the recipient doesn’t have to do ANYTHING, even if he induced the behavior of the giver. For instance, a bank that negotiates for payment of part of a debt, and then after payment, sues for the rest. Seems almost too manipulative. 
Critical view that pre-existing duty rule as it affects the modification of contracts confuses the general notion and usage of consideration. Note however that consideration can also serve as an escape and allow modifications under pre-existing duty rule, so long as it is accompanied by some consideration. The benefit is that it allows flexibility in allowing parties to modify their arrangements in accordance to business practices, but cost that parties will resort to concocting pretenses of consideration. R2d S73 allows performance “similar” to as consideration even if it differs, so long as it reflects more than a pretense of a bargain. 
Pre-existing duty rule is trying to protect against duress. Thus, a promise by A to induce B to not break his promise with C is not valid because B should be doing his promise with C anyways. But you could read this as saying that A is inducing B and C not to rescind their contract together, which is not duress but rather consideration outside the scope of pre-existing duty rule. Of course not all fact patterns fall within this new second interpretation, but some can, and others are subject to other interpretations that also invoke sufficient consideration. 
Also note that business often anticipate modifications of their arrangements so that the pre-existing duty rule doesn’t really seem necessary to protect against duress in modifications.
Austin Instrument, Inc. v. Loral Corporation (COA NY 1971)
A subcontractor demands higher prices and subcontract on all component parts or else won’t accept the offer, and will cancel acceptance on earlier subcontract as well. 
Contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of wrongful threat precluding exercise of free will. This in economic duress requires “immediate possession of needful goods is threatened.” Mere threat to breach contract (damages here would probably be mere performance or loss but would be too late and would suffer all the consequences of failing to meet contract) is not enough to establish duress (here, you can still perform, and then after you’re done sue for damages), you need evidence that the threatened party had no other option, and the standard remedy for breach of contract would not be adequate. The standard breach of contract cause of action was not acceptable because Loral would still fail in the eyes of the government, so had no choice but to accept. 
Here, Loral was in a huge time constraint to meet demands of government contract. Failure would entail huge costs, and there were no other alternative “capable” subcontractors available in time, and certainly could not ask the government for an extension. 
It is a slight problem that Loral sued a year after the termination of the original contract which was the contract that was modified under duress (higher price), but Loral had a good reason and that being that Austin was still delivering on the second subcontract (note here that it was OK for Austin to say, “take all of our stuff or none of it” because no contract yet). Judgment for Loral. 
Dissent: Disagrees on interpretations of fact. Not rejecting the actual facts themselves though. Argues that the facts found for the plaintiff should be interpreted as favorably to that party as possible. Says that Loral had other subcontractors available, and that the renegotiation was actually a good-faith thing out of necessity for Austin.
Notes: Holmes says that in duress cases we should use subjective test, rather than the objective test of “reasonableness” because external standard doesn’t take into account the customs of business or nuances of contracting work or other highly individualized cases.
Could Loral have cancelled contract shortly after accepting modification? Probably not because there was reliance, unless of course you say that the contract was void to begin with. Was Loral acting in bad faith by not paying? Depends on whether you intended to not pay from the start. If you had planned to sue for damages later, no, but if you intended from the beginning to not pay, that could be bad faith. Concept of “self-help specific performance remedy” where going the traditional court remedy approach would be ineffective, a promisee can concede to a demand, and then contest it later. Not necessarily bad faith, and sometimes necessary when legal proceedings take too long. Note that object of this is merely to cancel out the gain.
Perhaps test of economic duress is that there’s no other form of rescue. Perhaps applies even more in case of modification, when reliance has already been established and created by a party, and that party threatens and extorts. Threat + no other form of rescue = economic duress. The threat has to demand more than the reasonable, fair value. 

CCM ppg. 352-369; 380-97 (Misrepresentation; Standard Forms)

Concealment and Misrepresentation
Courts have a difficult time in determining how much information a party to a contact must reveal to the other. But this could of course reward shady conduct. On the other hand, people who have acquired expertise and knowledge at their own expense shouldn’t be required to give up the advantages they worked hard to achieve. But then if misrepresentation and withholding information is too severe, can be sued for “insider information.” An interesting distinction is that certain information is a property right, at least when produced by a deliberate search for socially useful information. Information that is casually acquired is not protected by property rights. This could make more efficient resource allocation and create incentives to find information because you know it will be protected.
Swinton v. Whitinsville Sav. Bank (Mass. 1942)

Defendant sold plaintiff a house that was infested with termites. No allegation of false statement or lie, or that defendant prevented plaintiff from acquiring information. No evidence that plaintiff relied or depended upon the defendant. Bargain was made at arms-length, and the charge is concealment, nothing more. 
To hold the defendant liable here would subject all sellers to liability when they fail to disclose every defect known to him. In this case even though termites are a rare occurrence in Massachusetts and would catch people off-guard, because they are not looking for termites nor have reason to look for them, to allow a special exception based on that principle, would force courts to have to consider the varying possibilities of the existence and discovery of all other possible defects, which would be too much of a burden. Bare nondisclosure by itself is not enough for liability.
Notes: Sometimes however statutes provide protection to homebuyers. Also, some courts require that dangerous conditions be disclosed, without statutory requirement. These courts require the disclosure of a so-called latent defect that is known to the seller but not readily observable. Rejecting the notion of “caveat emptor” or “as-is.” This sounds idealistic and fair but however blurring the distinction between misrepresentation and nondisclosure can distort the real-estate market. 
There are other methods for providing proper protection for buyers. For instance, an implied warranty rather than a disclosure requirement. Also consider the availability of insurance. There are a multitude of remedies available. For instance, rescission of contract, damages for cost of repair, punitive damages. 

In cases involving the change of a career, where misrepresentation and concealment of an instrumental fact, such as something that seriously contradicts with the fundamental qualities of the new job, rescission of contracts have been allowed. (Priest who didn’t mention having been married and rabbi who didn’t mention having been convicted).
Kannavos v. Annino (Mass. 1969)
Defendant sells Kannavos apartment advertising its excellent value as a rentable unit, knowing that it is in violation of city code. Kannavos made no investigation for compliance, and bought it. 
There is a rule of nonliability for bare nondisclosure. But here, defendant misrepresented by advertising its value as a rentable unit, which she knew to be false. Once you speak voluntarily or upon request about a certain point of information, you have a duty to make that disclosure adequate and honest divulging all material facts. Fragmentary information can be misleading and count as fraudulent misrepresentation. If however no such voluntary information is given, or requested by vendee, then it is their own fault for not inquiring.
While ordinarily courts expect vendees to act prudently and make own investigation when no information is offered about risks, when the vendor gives a half-truth creating reliance by the vendee, then that excuses the vendee from not taking care. For plaintiff.
Misrepresentation: Misrepresentation is actionable generally even if it is done innocently, meaning the person making it didn’t know it was wrong. For tort action, the misrepresentation must be reckless or intentional. For both equity and law, misrepresentation must be material, meaning that it must have a direct consequence to the contract. Also, in order to rescind a contract for misrepresentation, it must be shown that there was justifiable reliance. Some degree of diligence is required, considering victim’s capabilities, nature of transaction, and plausibility of the representation. Traditionally, misrepresentation must be one of fact, although opinion can count too.
Notes: A tort action for misrepresentation usually requires some form of “intent not to perform” through factual misrepresentation. 
Courts are divided on whether to count post-contract misrepresentation as grounds for rescission. Also, courts emphasize each party’s ability to discover points of opinion (including legal interpretation) on their own, unless there is justifiable reliance, treating these differently than misrepresentations of fact. 

Vokes v. Arthur Murray, Inc. (FL COA, 1968)

Old, lonely woman pays a lot of money to dance studio to learn dancing. Ordinarily misrepresentations of opinion aren’t grounds for a cause of action. However, where there is a fiduciary relationship between parties, or some trickery, or where the parties do not deal at arm’s length, or where there is an unequal opportunity to find the truth, a cause of action may arise. A statement of a party having superior knowledge may thus be regarded as a statement of fact, if the vendee is justifiably reliant upon that knowledge, and when such statement is volunteered when no disclosure if required, then that statement must be forthcoming presenting all material facts. For plaintiff. 
Notes: The relative positions of the parties is an important consideration. 

Unconscionability and Problems of Adhesion Contracts: Since the UCC took on the issue of unconscionability, the scope of policing unfair bargains expanded considerably. Now, not only do courts police individual contracts, legislative and administrative bodies enforce unfair contracts as well. Status of parties, behavior, and substance remain the focus for unconscionability. Adds element of public policy to protect people from fraudulent practices across a range of industries. But then risk of complicating and increasing expense of contracting.
Notes: Some courts rely on the strict construction method which looks explicitly at the text of a contract to see if any terms were violated to determine unconscionability. But this is criticized because first, such terms are very open to interpretation that could change their meaning. Second, this method avoids the question of whether such contracts are fair and conscionable to begin with.
Standard Form Contracts: These contracts take experience and apply it to all contracts. They save time and reduce uncertainty, and make contract formation easier. Make risks more calculable and increase security by foreseeing risks. Such contracts can also exclude irrational and unforeseeable risks all together in their clauses, and limit the power of juries to make irrational decisions. 
Negatives is that it can be imposing upon unwilling and even unwitting parties. It can be used by those with disproportionately strong bargaining power, with little opportunity to bargain over terms because such contracts are “take-it-or-leave-it.” Contracts of Adhesion often use fine print and obfuscating clauses. And these are built with the advantage of time and expertise, which the other party has no real opportunity to scrutinize or means to understand it. These limit the opportunity for other party to have seen, understand, and assent to its terms.
Notes: Old thesis that contracts originally served to provide independence from ancient family status, giving rise to new rights and duties to individuals. But over time, with unfairness and unequal distribution of power and knowledge, contracts are used to maintain an old status distribution of unequal distribution of wealth, thereby limiting the individual rights and powers of people at the expense of those who have original status.
Henningsen v. Bloomfield Motors, Inc. (NJ 1960)
A couple driving a new Plymouth car gets hurt when the steering mechanism fails within 10 days after delivery. On the contract was an adhesion clause limiting liability, in very fine print. 

Court recognizes importance of freedom of competent parties to contract, and that in the absence of fraud, one who does not read the contract before signing it can’t get relief. But in modern framework of modern commercial society, there are always exceptions. Public policy interests of society demand that we consider certain contracts affecting a lot of people differently from individual, person-to-person contracts. For instance, for standardized mass contracts. Weaker parties need goods and services from big businesses with strong bargaining power and position. Weaker parties here often can’t shop around for a better contract because often the author of the standard contract has a monopoly, or all competitors use the same clauses. There’s no meeting of the minds in such cases, and the weaker party is subjected to the dictates of the stronger party, often not even understanding the consequences of the clauses. 
Due to this monopoly, the public is severely controlled and limited in its ability to get a better bargaining position. Since no competition among the stronger parties to make fairer contracts, no incentive on their part to do so. 
Whereas the courts are thus far reluctant to move towards condemning the entire practice of adhesion contracts for unfair bargaining power, they do use traditional principles of misrepresentation, knowledge and assent of buyer to protect public from unconscionability of standard forms. In both public and private contracts, including common carrier’s contract of non-liability for baggage claim, it is required to secure understanding consent. This is because the public in general has no other means of fulfilling the specific need represented by the contract, and so should at least be told of and understand what rights they are giving up.
Here, the defendant failed to make a good effort at informing the buyer of the rights he was giving up. The text of the clause was very minimal and not pointed out, when it could have been done so easily. Also, nobody explained exactly what rights were being given up, which would have been easy to do was well. 
Also here, such standard form contracts are inherently a unilateral act with no arms-length negotiation. While wanting to preserve right to enter into contract, the demands of public policy require at least gaining the understanding consent of people, rather than using vague, hidden clauses. Contracts that don’t do this are void. For plaintiff.
Notes: Regulations and statutes now require warranties to be conscionable, and if it restricts rights, for it to be clearly and unmistakably stated. 

The Duty to Read and the Duty to Disclose: There have been many statutory and common law exceptions granted to the general rule that the buyer is liable for everything he signs, and has a duty to read every contract he signs. For instance, if a contract is unusually hard to read or understand, then it can be excused. Also, UCC requires offerors to make parties aware of terms and to give greater clarity to the terms themselves. Use of clear language, bigger font, different colored fonts to help readers become aware of the terms of the contract. Failure to read is generally not an excuse unless the terms of the contract are so misleading or vague by nature. 
Notes: Sometimes however violation of a clear-language statute is only a modest monetary claim or attorney’s fee, or actual damages, without actually affecting the enforceability of the agreement. 
Also, courts hold a higher “duty to read and understand” for prominent, sophisticated parties than for “average Joes.” Note that this is due to the relational parity of power and knowledge between parties. No need to make exceptions for buyer and extra duties for seller to balance out disparities in power in this case.
The clear and conspicuous requirement for disclaimers also extend to On-Line disclosures. FTC and other statutes bad unfair methods of competition and unfair or deceptive acts or practices. 
Perhaps the problem is not merely that of nondisclosure about the product, but about the bargaining process itself. Because some people don’t know how to “shop” or “bargain” perhaps that’s why they are being subjected to misrepresentation, not merely because they are being tricked about the product itself.

Carnival Cruise Lines, Inc. v. Shute (SCOTUS 1991) (are choice-of-forum clauses allowed?)
Woman buys tickets for a cruise and the contract limits the forum for any litigation to district court in Florida. She gets injured on cruise and sues in Washington state. Cruise line points to the forum selection clause, and also mentions that WA state has no personal jurisdiction over the cruise line. 

SCOTUS rejects personal jurisdiction argument because there could have been personal jurisdiction because of Carnival Cruise Lines’ solicitation of business in WA. So then considers wetter a forum selection clause is allowed, whether it was feely bargained for, and whether it was a forum non conveniens.

The Shutes concede that they had sufficient notice of the forum clause. It was reasonably communicated. Issue then becomes bargaining, and forum non conveniens. A freely negotiated agreement unaffected by fraud or undue influence or overweening bargaining power should be given full effect. With the nature of modern business and commerce, there is a burden of evidence to establish why the clause should NOT be enforced, rather than a burden to show why it should. Giving benefit of the doubt to such clauses. Need to consider reasonableness of clause and convenience. 
Here, because the cruise is a purely routine contract without any special risks or conditions, there is no incentive to negotiate on the terms of the contract, and so the individual who buys the ticket will have less bargaining power than the cruise line. But in considering the reasonableness, can’t just look at the bargaining powers of the parties. Here, because a cruise ship carries a diverse group of passengers, subjecting it to the foras of all the different passengers would be extremely costly. It would raise litigation costs and burden upon the court system, and finally would result in higher costs for the passengers because the cruise line would need to spend more money to prepare legal defenses throughout the country. 

Rejects the inconvenience argument because Florida is not some remote, foreign forum. The Florida forum is fair because that is the HQ of Carnival Cruise, with lots of cruises starting there, and there is no evidence that petitioner obtained consent through fraud or overreaching or misrepresentation. Shutes read the contract and could have rejected it. Further, Shutes had the burden to establish the inconvenience or unreasonableness of the forum selection clause, and failed. For Carnival.

Dissent: The forum selection clause is not as clear as claimed. Also, the Shutes didn’t get to read the terms of the contract until they actually paid. So the Shutes are left with the choice of whether to cancel and lose their money, or take the risk of going to Florida’s courts. This is neither fair nor reasonable. 
Also, forum selection clauses, like other adhesion contracts perhaps shouldn’t be enforceable at all because they are imposed on buyers who can’t make a voluntary consent to all its terms. On a less extreme position, the common law has applied a test of reasonableness to determine the enforceability of such clauses. If a party has little bargaining power with little knowledge or consent to the terms, the court has to determine whether the contract is so unfair that it shouldn’t be enforced. Also consider public policy of limiting a plaintiff’s ability to recover, and the burden of forcing them to go to trial far away. This is manifestly unfair and unreasonable.

Notes: It is important here that the contract’s clause was expressly stated in clear language, albeit amidst a variety of other clauses. 
Adhesion contracts by themselves are not bad, unless accompanied by other factors such as fraud or misrepresentation. Even unfair bargaining power is not enough to make adhesion contract unenforceable. It all depends on distributive justice. If the thing being bargained for is something that desired or needed by a lot of people, then the notion of distribute justice demands that such goods or services is bargained for fairly by all parties involved. However, if it is a mere luxury like a cruise or work of art, the sense of distribute justice is not there and so don’t need equal bargaining power. 
CCM ppg. 400-413 (Unconscionability)

UCC 2-302 authorizes courts to refuse enforcement of “unconscionable” contracts. Looks at public policy concerns, adverse construction of language, oppression and unfair surprise, rather than looking at simply just bargaining power. UCC has made its biggest mark in consumer contracts rather than commercial sales between businesses. State statutes also reinforce the UCC. 
Defense of this: Trying to reconcile concept of unconscionability with bargain principle. In this regard, distinguish between bargain process and bargain outcome. Look at unfair bargaining practices, and not just for unfair bargain outcome. Because in some cases, a bargain may not seem oppressive in its parts, but is unfair as a whole. Look beyond mere unfair surprise.
Objection: Policing unfair bargaining process is justified. However, policing substantive dimension of bargain, such as its substance or result, is unfair because it infringes upon the public policy or people’s right to freely enter into contract. 

Williams v. Walker-Thomas Furniture Co. (COA District of Columbia 1965)

Williams buys furniture from defendant on a contract which has a term that any default on payments would allow them to seize previous purchases as security. Williams defaults on her payments and defendant tries to seize goods. 
First question is whether such a contract is unconscionable to begin with. The second is whether the seller acted unconscionable in selling the buyer a product which it knew it could not afford (to recoup previous purchases for free). A contract doesn’t have to be fraud or misrepresented to be unconscionable. If it is unconscionable without fraud however, then you can get equitable remedy, but not necessarily breach damages. UCC 2-305 prevent enforceability of unconscionable contracts. 
Unconscionability is recognized by an absence of meaningful choices together with terms which are unreasonably favorable to the other party (inequality of bargaining power). Manner in which contract was entered is also important. Opportunity for each party to understand the terms of contract, hidden or vague terms. Even though courts want to allow parties to be responsible for their own choices, when a party has little bargaining power, with little or no knowledge of the terms, there is no actual consent or fairness to the deal.
The test of reasonableness and fairness of a contract is to be considered in light of the general commercial background and needs of the particular trade or case. For instance, if no reasonable man would accept this term, it is unreasonable. The term here was really unfair, considering the person buying was known to be broke. Remanded for plaintiff.
Dissent: Need to preserve right to contract. For instance, even such clauses as here can serve valuable public policy interests. Some people with poor credit still deserve a chance to buy stuff, even at higher liability or interest rates for instance. Consider how most stores won’t even offer credit or services to poor people without some form of higher risk-allocation through higher rates or penalties. But then can’t let that risk get too high, such as for loan sharks. Courts should proceed with caution when limiting the right to free contracting. 
Notes: Restatement, 2d S208 allows for the unconscionability of extreme provisions such as the one in this case. 

Consider the existence of other potential remedies. Such as recouping only the purchase that is owed a debt on, rather than ALL PREVIOUS PURCHASES. 

Unconscionability and incapacity raises a view that UCC 2-305 merely serves as an escape from difficult policy judgments. For instance, the policy judgment that the poor are infantile and should be discouraged from entering contracts at all. Should we thus consider unconscionability under UCC 2-305 terms, or under the terms of whether “poor vulnerable people” should be allowed to contract at all?
One solution to the “credit sales” problem is to use leases. Leases lower risks for consumers, and don’t involve interest rates or other negative aspects of purchasing on credit. But then monthly payments are usually much higher than the retail price and there is a complete loss of equity. 

Prince Unconscionability: Is the price of a good sufficient basis for ruling a contract unconscionable on its own? Does the court have to determine the intrinsic value of the good, or what costs of business the seller may reasonably incur? What is reasonable profit? 

Jones v. Star Credit Corp. (N.Y.S.2d 1969) 
Welfare recipients agree to purchase home freezer unit for $900. After interest, credit charges, sales tax, the price is $1,234.80. The actual retail cost is $300. Does this violate UCC 2-302? UCC 2-302 allows a more systematic way of enforcing unconscionable contracts, where before it was done through interpretation of language and manipulations of fluid rules of contract law and presumptions on public policy.
Seems to be a representative case of an uneducated victim of gross inequality of bargaining power. Intrinsic fraud where merchants take advantage of such persons. 

Not only clause of the contract, but the contract in total including price, can be found unconscionable under UCC 2-302. Fraud is neither present nor necessary. The price difference is huge between actual price and selling price, but how does court measure that? This is hard and varies between cases, but court can make it easier by considering the financial resources of the buyer and the bargaining powers of the parties. Selling goods or services on credit is often necessary not only to provide basic goods to buyers, but to protect sellers from the risk of selling to risk-prone buyers. BUT, here, the gap is so wide and overreaching that it is unconscionable. For plaintiff. 

Notes: What is the appropriate remedy? Courts range from either stopping payments at what the total amount paid thus far is, or from limiting them to a reasonable profit by seller, sometimes even giving buyer money back if they had paid too much already. But then there’s the problem that sellers will initially charge exorbitantly high fees, because at the worst, the courts will still give them back a reasonable profit. Perhaps mitigated by reputation effects and litigation costs? How about competition? 
Don’t forget that the consumers here actually WANT the goods. So the sellers are serving a public purpose. 

Remedies are usually done in injunctive relief (equity) such as specific performance to modify the contract terms so that the contract price is lowered, or contract rendered complete. Damages and breach of contract may be possible too, but this probably relies on at least fraud or misrepresentation being present, whereupon a buyer relies on this fraud and loses a lot of money or suffers other injuries. 
You can calculate remedy by comparing the credit-price paid, and the price similar people buy for similar services. Note however that many sellers who sell on credit to poor people actually don’t make anymore money than similar business who sell to general sellers of the same business. Is this a defense to unconscionability that they have to charge more because of high risks? 

Should we look at prices, or at amount of mark-up? I say prices, because we can compare prices across different businesses to get an idea of what’s fair. But mark-ups are a necessary part of a business, and hard to determine exactly what is a justifiable mark-up because it varies so greatly across the board. Should sellers be required to produce information regarding costs, profits, and mark-ups? I say no, because then the sellers lose any competitive advantage against their competition!
CCM ppg. 423-425 (Public Policy)
Shift concern from protecting one party to an agreement against imposition by the other party, to protection of the public at large against imposition by both parties. These are commonly called illegal contracts. Statutes deal with policy concerns by making acts illegal, which is another way of saying contracts about those acts are unenforceable. When statutes do not exist, then courts can sometimes derive policy from legislation related to the subject of agreement, or based on their own sense of norms. Sometimes they don’t apply public policy considerations at all. Courts also sometimes make policy decisions based on cultural changes, and often rely on factual findings to discover these cultural changes. Problems of course of proxying cultural changes.

Legislation often reflects public policy, so courts have to be careful they don’t contradict policy. But also have to consider statues become outdated so courts may have to reconsider the intent of the statutes in the first place. 

Simeone v. Simeone (PA 1990)
Prenuptial was signed between neurosurgeon and nurse, without explaining to nurse the consequences of the agreement. Divorced, and nurse appeals decision against her. Old rule before was that prenups are valid if they either 1) make reasonable provision for the spouse or 2) entered after a full and fair disclosure of the general financial positions of the parties and the rights being relinquished. But now that women have become less unequal partner, and more educated to actually understand nature of contracts; society has advanced to point where women are no longer weaker party. Since cultural change, would be inconsistent to apply rule that was developed before cultural change. Also, old rule added element of knowledge and reasonableness to contracts, which is radical departure. Standard norms of fraud, misrepresentation, and duress are satisfactory controls. Contracts are normally binding regardless of whether terms are fully understood or whether they are good bargains.

In instant case, claim that she did not know the deal is not a meritable claim. To hold otherwise is to be too paternalistic and restrict parties’ freedom to enter contracts. Also, by questioning reasonableness of prenup, that only undermines the function and reliability of prenups’ role of promoting marriage. So rejects court’s role of determining reasonableness of contract here, leaving that to contract makers. And by signing, you must have agreed it was reasonable. The only things that matter are “full and fair disclosure” and that traditional aspects of contract formation (no duress) are maintained. In instant case, there was no duress, plenty of discussion and opportunity to back out, so affirmed for doctor. 

Dissent argues that court should consider reasonableness to ensure equity and justice. Should think more about also policy effect on marriage as an institution. 
Notes: Interesting case on surrogate mothers, where court doesn’t uphold contract for surrogate mother to give up child after birth. Says even though she agreed, she was uninformed, and not only that, but societal values can trump “voluntary” contracts. Having agreed is not dispositive here, because contract is based on principles directly contrary to objectives of our laws (buying children with money, separating mother and child). Also women may be degredated by this. And doesn’t consider the well-being of the child, only those of the people with the money. Should we do away with surrogacy all together then? Mindful of risk of abuse. Also have to wait until society decides what its values and objectives are in this troubling, yet promising, area (such as in vitro fertilization and other reproductive technologies). 
Difficulty in assessing what to do when contract violates a state law in tough cases such as mom giving up her son for adoption, but wanting to have son back, which is against state law. 
IV. THE TERMS OF THE CONTRACT
CCM ppg. 555-566; 571-585 (Parol Evidence Rule; Interpretation)

Finding the Law of the Contract
Contract law consists of the legal framework within which parties may create their own rights and duties. Law of the contract is dispute about interpretation of the contract whereas contract law is about enforceability. Disputes about language however are often avoided due to clear language, so ask, how can parties have avoided such problems?
Section 1. Determining the Subject Matter to be Interpreted

One problem is, what sources should a court consider in finding Law of the Contract? Do you include oral agreements and negotiation process, or just the contract itself? Parol evidence rule may preclude consideration of negotiation and other such extrinsic evidence including writings, letters, and telegrams. This is a rule of substantive law that precludes any showing of the ultimate matter of fact itself, that is, any showing that the terms of the contract are other than as expressed in the writing. This is different from rules of evidence that can preclude certain types of evidence but still allow finding of fact. Here, precludes finding of fact that is different from what is in writing!

Two important considerations about parol evidence rule being substantive law is that first, unlike evidence rules, can be asserted at any point in trial (traditional evidence rules, if you fail to object, then you waive right to it). Second, federal courts sitting in diversity cases have to apply state law in substantive matters, so which rule of law used affects which parol evidence rule is used. 
Criticism that this rule adds complication and is remnant of an era where judges mistrusted juries and plaintiffs, but defense that not all parties want to entrust interpretation and fate of their contract to the vagaries of untrained juries. 

Courts are trying to figure out what the parties INTENDED by their words. Also creates incentive of making people make better contracts.
Gianni v. R. Russell & Co. (PA 1924)

In exchange for not selling tobacco in his store and paying higher rent, plaintiff gets oral agreement of exclusive rights to selling soda in building. Defendant renegs. Oral agreement made during negotiation process before signing of contract, and promise was relied upon in sighing contract. 
Rule that where parties without fraud or mistake have put their contracts in writing, law declares the writing to be the best and only evidence of agreement. In order for Parol Rule to work, the writing must constitute the entire agreement (intended to reduce to writing). All preliminary negotiations and conversations are emerged in and superseded by written contract. The written agreement must be conclusive enough that it is presumed the entire undertaking was reduced to the writing. The test to this is that the oral agreement is significantly overlapping in content and subject-matter of the written agreement (is field of oral agreement covered in written contract in some form?). Where an oral understanding is pivotal, it is assumed that the writing is intended to set forth the entire agreement as to that understanding. 
Naturalness test. Given that you have talked and agreed about something, it is naturally you would put it in writing. Does contract deal with field of condition of dealing? If so, then anything excluded must have been done it on purpose. 
Since contract included provisions about what plaintiff could sell, parties intended to write down provisions about tobacco as well, and writing meant to cover that element of negotiation. Their failure to include tobacco was not a mistake. Fraud, accident, or mistake necessary here to look at parol evidence. Judgment for defendant. 
Notes: Restatement 2d S231 views later agreements as primary over prior negotiations, which is rationale for parol evidence rule. There is another rationale, being that one seeking to use prior negotiations are the “economic underdogs” so this rule prevents jury sympathy for the poor. 
Restatement, 2d S 209, 210, 215 clear this rule up in two steps. First, has writing been adopted as “a final expression” of the agreement? If not, rule does not apply. If so, agreement is known as an “integrated agreement” meaning that prior negotiations is not admissible to contradict term of writing. If there is an integrated agreement, second step is to see whether writing is meant by parties to be the complete and exclusive statement of the terms of the agreement. If it isn’t, then agreement is a partially integrated agreement, and the rule has only the effect described. If it has been so, then it is a completely integrated agreement, that no evidence at all outside writing is admissible. Restatement, 2d SS210, 216. Evidence supplementing and consistent with contract is admissible in partially integrated agreement. UCC 2-202 has its own version of parol evidence rule. 
Masterson v. Sine (CA 1968)

Couple sell their ranch to another couple with option of buying back. First goes bankrupt, so their trustee sues for ranch. Court holds that option is enforceable despite its vagueness because it was an obvious intention by both parties to allow. It admitted extrinsic evidence to explain the language of the deed. 

In partial integrated agreement, parol rule applies only to integrated aspects, and extrinsic evidence allowed for aspects so integrated. Issue is whether parties indented their writing to serve as exclusive embodiment of agreement, or was there integration? You can state up-front a “no previous understandings or agreements” clause to nullify antecedent understandings. This clause however must itself be examined to determine if parties intended this to happen. 
A shift here in what formulation of parol evidence rule to adopt. While agree that contradicting oral evidence should not be allowed, perhaps evidence that CLARIFIES and CLEARS UP agreements are NECESSARY. Yes there are fears of fraud and lies, and also bad memory of witnesses. Credibility of evidence important here. Restatement S2401b permits proof of collateral agreement if agreement can be naturally made, i.e. credible. UCC takes a more liberal approach, allowing it if agreed upon would certainly have been included in the document. In fact one opinion is that even if court thinks agreement is “unnatural,” court should still allow it if convinced that agreement actually did happened. 
Clause in instant case has no explicit statement about it being a complete agreement, and is silent on question of assignability to a trustee. The contract here is difficult to insert everything in because of its structure, so there are lots of other collateral agreements that may “naturally” have been made, though not necessarily. Court allows extrinsic evidence that supplements the option agreement aspect of the contract. It was natural for defendant to have nonassignable clause, so court allowed parol evidence regarding that. Judgment for defendant. 
Dissent: Can’t allow parol evidence that contradicts written document. For instance, OK to allow evidence that supplements and coincides with agreement, but evidence that negates an implied term in the contract should have been included in contract in first place or not at all. 

Disagrees with notion that it was “natural” to have nonassignable clause, when assignability is a common aspect of property rights. Evidence to contrary should have been included in contract, and could have done so easily. 
Disagree with notion that it was “natural,” and the whole “natural” way of applying parol evidence rule in first place.
Notes: Older test of integration was the Gianni test, stating “appears to be a complete agreement.” Newer test pursuant to Restatement, 2d S210 is “a writing cannot of itself prove its own completeness, and wide latitude must be allowed for inquiry into circumstances bearing on the intention of the parties. 
Merger clauses can allow for showing of intent to completely integrate contract, but even then courts sometimes don’t uphold them. Courts can find that parties did not intend this to be the full contract using prior negotiations, especially if contract is lacking in key substantive terms (perhaps stupid contractors?). Perhaps merger clauses are also unconscionable. 
According to one court, for evidence of oral agreement to be admissible, 1) agreement must in form be a collateral one (similar enough) 2) not contradict provisions of the written contract 3) must be one that parties would not ordinarily expect to put in writing. 

Section 2. Interpreting Contract Language
Hard to interpret languages correctly. Vagueness means term is not very specific. Ambiguity means multiple possibly correct interpretations. People sometimes leave terms vague to let someone else adjudicate issue in case dispute arises. Ambiguousness on the other hand is just bad drafting. Ambiguities in syntax regard disputes in grammatical structure, which is more common than ambiguities of term. Can describe disputes about language by restating the term in a more contractual language format (yes/no question, framed with controlling language of contract, and emphasizing different possible meanings). 
Common problem is carelessness in drafting which creates inconsistency within contract. 

More room for interpretation once contract is formed, than during offer/acceptance. Greater precision of expression required and less help given from court when parties are at threshold of a contract (still negotiating). Problems of interpretation different between contract formation and post-formation. 
Frigaliment Importing Co. v. B.N.S. International Sales Corp. (SDNY 1960)

What is meant by “chicken” is the issue. Also, having “meant” the same thing is not as important here for contract forming as having “said” the same thing. One trade meaning of “chicken” is broilers and fryers, whereas “fowl” includes stewing chickens. 
Claim that defendant ought to have known common trade usage of “chicken” as “young chickens” not sound because defendant was new to the business at the time and in that situation evidence is needed to show his actual individual knowledge or else custom cannot work. 

Claim by defendant that they had agreed to use government definition of “chicken,” which is broad and includes all chickens. Supported by fact that government regulation (Grade A) was introduced into terms, and implicitly, government regulations are integrated into the contract as well. This is decent claim. 
Also claim that market price for “fryers” was 35-37 cents, and so why would defendant sell fryers for 33 cents? Since this information was public and commonly known, makes much more sense to sell fowl which defendant buys for 30 cents, also commonly known. 

Have to also look at conduct after shipment. Defendant made clear that it intended to ship fowl, not young chickens, and plaintiff accepted. Also, defendant’s intent is supported (it needs to be!) by dictionary objective definition, as well as definition in Department of Agriculture Regulations. Plaintiffs argue it was equally clear that intent was to receive young chickens, especially in its response. This may be so, but market price argument was critical, as was plaintiff had the burden (as suer) to show that chicken was used in narrower sense, and this was not established. After finding of facts and law, judgment for defendant. 
Notes: Was the issue here really what the intent was? I think so. Also, there is a problem arising since both parties are corporations, how can you figure out intent of a massive body? Sometimes incorporation by reference to statutory regulation is allowed, but challenges of course since they can be in process of revision. Trade usage is also an issue. 
Objective and Subjective Theories of Contract Interpretation
Objective and subjective theories influence both law of contract formation and law of contract interpretation. If there is disagreement in meaning of contract, then fine apply objective standard. What if both parties meant the same thing and said same thing (albeit not what they wanted?) This example used to show that word trumps intent. Objective standard here too. 
Note: Problems in interpretation. Do we use subjective or objective standard? How do we determine what people meant when there’s a conflict of meaning? 

Raffles v. Wichelhaus (Court of Exchequer, 1864)

Defendants contracted to buy from plaintiff 125 bales of cotton at 17.25d per pound. Defendant refused to accept goods or pay when cotton finally arrived from Bombay because two different ships by the name of “Peerless” arrived carrying the goods, and they wanted the cotton from the first one, although there was no provision on date. (Question for jury to determine whether both parties meant the same ship called the Peerless). 
Court holds immaterial which Peerless was contracted upon since not sale of shit, but rather cotton only. Defendant has no right to contradict contract through parol evidence when written contract has not been breached on its terms. Intention is of no avail here unless stated at time of contract. Refuses to consider whether parties had meant different “Peerless” from each other, dismissing that as irrelevant. Judgment for defendant. 
Notes: Disagreement over whether it is important or not that cotton arrives on Peerless, or not. Some say no because that doesn’t get to intent, others say it’s in the contract so it is important. I say yes because they put it in the contract for a purpose! In those days, the ship was a rough estimate of arrival and delivery time. Price could have also changed between the two Peerless arrivals, making timing a huge issue. 
Restatement, 2d S201 says that “a term to which the parties have attached the same meaning is interpreted in accordance with that meaning.” Does this mean that parol evidence rule applies in the determination of intent? Does this mean that subjective intent is actually important then?
Holmes argues that the parties said different things and so have never expressed a contract. This from parol evidence being granted to show that one party meant something else by Peerless. Critic says Holmes narrows issue down too much, and in contrast, Restatement definition is too broad. Subjective v. Objective. 
Oswald v. Allen (2nd Cir. 1969)

Coin collector plaintiff offers to buy “Swiss coins” from woman who owns a “Swiss Coin Collection” and “Rarity Coin Collection.” She thinks he’s only offering to buy “Rarity Coin Collection,” so refuses to sell whole lot for $50,000. Judgment for defendant, plaintiff appeals.
Rule: When any of the terms used to express an agreement is ambivalent, and the parties understand it in different ways (contrast with Restatement clause above), there cannot be a contract unless one of them should have been aware of the other’s understanding. Uses rule from Raffles here to apply notion of objective standard, and not choosing between competing understandings. Affirmed for defendant. 
Notes: Difficulty in meeting burden of proof of how you interpreted the meaning of a term, so plaintiffs may be at disadvantage. 
CCM ppg. 585-598; 619-626; 651-660 (Interpretation)

Meaning of language is a factual question. But the interpretation of written agreements has often been classified as a matter of law and been taken away from juries due to a certain degree of distrust. (Consistency is also another reason). But with growing appreciation for parol evidence to explain circumstances in contract interpretation, juries have a role here in examining credibility of such evidence. How does role of judge making factual determinations here impact standard of review to apply on appeal? Clearly erroneous standard? 
W.W.W. Associates, Inc. v. Giancontieri (COA of NY 1990)

Defendants sold property to plaintiff. Defendant cancels deal and plaintiff sues. Contract had reciprocal cancellation provision, and merger clause. Defendant looks at the language of the contract and says can cancel, whereas plaintiff says look at evidence of negotiation to see that this was not meant to be. 
Was clause 31 of contract applicable to all based on the language (which it was), or is it limited to the intent that plaintiff claims, which is to protect exclusive right of plaintiff to cancel due to certain circumstances? But for transactions where commercial certainty is highly desired, need a rule that gives stability and safeguards from fraud, perjury, bad memory, and jury error. Thus, when the terms of a contract are CLEAR, extrinsic evidence is inadmissible. 
So in determining whether or not a contract is ambiguous, must look at the text and determine purpose and intent. Here, because of merger clause, logical sense, and clear language, it is clear that the contract was not ambiguous as to the cancellation clause, and allows right for both parties. Also, can’t add extrinsic evidence that makes a contract even more ambiguous. Also in the case, language in earlier clauses was clear, so these sophisticated businessmen could have made clause 31 clear too if they wanted. 
Notes: Courts are in disagreement on whether or not you need ambiguity to allow extrinsic evidence, and how to determine ambiguity. While courts generally use the “Four Corners” or text to determine whether there is ambiguity or not, the courts do use CONTEXT of parties’ relationship and circumstances to interpret contract. Courts often use a “reasonable alternative interpretation” test, whereby if the language is fairly susceptible to multiple reasonable meanings (not plainly certain), then it is ambiguous. Not enough though for people to just disagree on meaning, it must be reasonable to disagree. 
Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co. (CA 1968)

Defendant argues that indemnity clause was meant to only cover 3rd parties, and that was the custom and tradition of their previous transactions. The word of the contract however makes clear that clause can cover both parties as well. But when court rules out extrinsic evidence, then it allows only the extrinsic evidence of a judge’s own linguistic education in the interpretation of a contract, on the belief that perfect interpretation is possible. 
New test should be whether or not evidence explains the meaning of a written agreement, rather than simply dismissing it if contract seems clear enough. Otherwise, then we rule out value of intent and put too much faith on verbal precision, which is not possible. Words are merely symbols representing different things to different people, so we need evidence regarding circumstances to help us figure out how to properly interpret people’s intent. Extrinsic evidence can’t add to or detract from meaning of contract (don’t want to let people get away with writing horrible contracts, or open up to fraud). However, extrinsic evidence can be introduced to support an alternative, reasonable meaning of a term. So courts should allow at least a preliminary introduction of evidence, and if it qualifies, let it in, if it is prohibited, then strike it. Judgment for defendant. 
Notes: Difference between the two step rule here (look at all evidence, then decide on acceptability) vs. WWW. Associates (is it ambiguous, then decide). (first step is usually admissibility of extrinsic evidence).
Posner says that it can make economic sense to not allow extrinsic evidence, because it cuts down on role of jury which is more efficient. Parties also don’t want to deal with juries so may prefer inflexibility of contract terms but safety from jury. Looking at extrinsic evidence is allowed in pre-trial discovery. 
There is much disagreement by the courts on whether or not it is required that we look at extrinsic evidence for the determination of the meaning of a contract. Some parties prefer not to be open to hazy, biased extrinsic evidence.
Also, clause in contract precluding extrinsic evidence itself is not good because it places limits on and establish judicial mandate, which parties cannot do (public policy). 
Delta Dynamics, Inc. v. Arioto (Cal. 1968)

There is an escape clause in contract if defendant can’t sell enough products. The plaintiff however takes this clause as one possible remedy, but not the exclusive one. Defendant provides extrinsic evidence that it is. Court allows it because the alternative explanation is susceptible of the meaning being claimed. Judgment for defendant. 
Notes: Interpretation of language is OK, but not to contradict or supplement. There seems to be a trend toward emasculation of parol evidence rule and toward allowance of extrinsic evidence. Is that bad? 
Bloor v. Falstaff Brewing Corp. (2d Cir. 1979)

Question over whether Falstaff breached the “best efforts clause” of a contract to buy a beer company. Falstaff made the company overall better off, but killed the Ballantine beer line through cutting costs on marketing and distribution. So was his efforts in line with good faith? Courts usually excuse cessation of good faith efforts of maintaining a line when that line threatens the existence of the entire business. But in this case, threat of bankruptcy had bee averted, yet Falstaff continued to cut down operations of Ballantine in favor of other products, choosing profits over volume. 
Plaintiff only had to show that defendant did not care about cutting down volume, rather than show how defendant could have raised volume. Similarly, defendant had to respond by showing how there was nothing significant he could have done to increase volume without going bankrupt. Judgment for plaintiff. As far as damages, hard to estimate what the loss in royalties were, so chose next two closest beer lines as a comparison of what royalties would have amounted to. Also allow recovery of 2/3 attorney fees for plaintiff. 
Notes: Best efforts clauses in contracts governed by standard of UNIDROIT Principles art. 5.4(2) requires “such efforts as would be made by a reasonable person of the same kind in the same circumstances.” Ordinary customary level of efforts. 
Perhaps best efforts should be governed by “like one firm” standard, in which parties are required to do what is value-maximizing for both sides as if one firm, although of course it is hard to measure. 

Is there exclusivity implied in best efforts, of promoting only one product? Not necessarily! For instance, while generally you can have other efforts as well, if that other efforts start being substantially harmful to the contracted effort, then it is a breach of the contract. 
Parties to a contract may actually want a vague contract because they want flexibility in interpretation. Consider the size of the pie (proportional values of the parties of the contract) in the terms of the contract. What’s the optimal level of production and maximization of the total reward. One unit of benefit for A vs. one unit of benefit for B. Get optimal ratio. 
Usage to Supplement or Qualify
UCC 1-205(3) allows customary usage of trade or course of dealing may give particular meaning to terms of an agreement (interpretation, Frigaliment) and can also supplement or qualify those terms (following cases). 

Nanakuli Paving & Rock Co. v. Shell Oil Co. (9th Cir. 1981)

Sues Shell for failing to price protect on asphalt. Claims trade usage of price protection in Hawaii, so parties intended to incorporate price protection into agreement. Shell had price protected Nanakuli on two previous occasions. Plaintiff also makes argument that price protection was reasonably fair standard in asphaltic paving trade. But are these arguments valid even though under UCC, express term controls? Is express term here consistent with price protection? 
In Hawaii, trade adopted price protection for very necessary practical purposes, and it is usually custom so don’t incorporate into contract. 
UCC considers actual performance of a contrast as most relevant evidence of how parties interpreted terms of contract. Usage by UCC is a practice of such regularity in a place, vocation, or trade, to justify an expectation that it will be observed with respect to the transaction in question (note here that LOCATION can qualify for custom as well). To excuse, have to give party reason to believe that they can’t expect customary behavior. UCC 1-205(3): usage of trade is only binding on members of the trade involved or persons who know or should know about it. People who should know include those who regularly deal with members of the relevant trade, and those of a relevant second trade. This seems to be allowing locational knowledge. Due to Shell’s extensive dealings, it was not unreasonable to hold that Shell should have known custom. 
Was the definition of “Trade” too broad however, in incorporating a single asphalt business into a broader “aggregate” business custom. 
UCC also expanded standard from “universal custom” to lower standard of “regularly observed” to require “should have been aware.” 
As far as performance goes, a single act doesn’t count as performance of a term. Does an act count as a “waiver” of a right (as Shell wants) or as a course of performance? Depends, but there is a preference for waiver. But that preference only applies where the acts are ambiguous. The jury here says the act was not ambiguous and thus it was a course of performance. 
Under UCC, agreement goes beyond written words on paper to include course of dealings, custom, and performance (Circumstances). Consider such circumstances always, even when terms are clear and final, unless such circumstances contradict the terms of the contract. Also, test here to determine allowance of extrinsic evidence is whether or not custom is substantially followed (doesn’t have to be universally followed). 
Also, could find that Shell had violated good faith in fixing price increases. UCC provides “a price to be fixed has to be in good faith.” 2-305 says “good faith means the observance of reasonable commercial standards of fair dealing in the trade.” In the normal case, good faith means posting a price. But here, it is not a normal case. Since Shell has absolutely no notice of price increase, did not conform to reasonable standards, so both in timing and refusal to price protect, was in bad faith. 1-203: good faith in performance and enforcement of agreements and duties. 
For both course of performance and good faith arguments, evidence of custom and usage, and reasonable expectation that parties know of such custom are important factors. 

Notes: Waiver vs. performance. Does it matter if past performances are NOT comparable to the current (i.e. huge price differentials?) I say probably not. 
Also, generally look at evidence of custom at the time contract is signed, although can allow evidence after it, so long as it’s not too prejudicial against a party. 

V. PERFORMANCE OF THE CONTRACT
CCM ppg. 507-512; 701-707 (Substantial Performance)

Jacob & Youngs v. Kent (COA 1921)

Plaintiff built country residence for defendant and sues for remaining balance. Defendant refuses to pay because pipes were not of the agreed make. Courts say that omission or error, so long as it is trivial and insignificant, will not always constitute a breach of contract even though damages may be allowed. 
Question now is, whether to allow this or not. This depends on what terms of a contract we consider to be independent or dependent, critical and collateral. We should look to considerations of justice, and presumable intent to determine whether we hold a term critical or not. What margin of departure from these terms can we tolerate? Does the margin contradict the intent? Whatever the case, consider equity and fairness, and a loose flexible standard rather than rigid lines of division of acceptable and non-acceptable. In examining the instant error, consider the purpose to be served, desire to be gratified, the excuse for deviation, and the cruelty of enforcement. 

A willful transgressor must pay, but the unintentional transgressor can hope for mercy. Here, balance cost of repair vs. good to be attained. Here, the difference in value of pipe was nominal or nothing. Rule is: in cases of substantial performance, give compensation for defects of trivial or inappreciable importance, but don’t require complete re-performance, for justice. Damages for unsubstantial omissions following substantial performance. 
Dissent: Doesn’t matter what the difference in value is, defendant contracted for a pipe of a certain make and was entitled to expect and get it. Plaintiff failed to perform, either through negligence or intentional wrongdoing. 
Notes: Substantial performance as opposed to strict performance. Here, concerned with how much should be deducted from recovery (payment for performance) to compensate. In strict performance, analogy would be how much damages. 
How to calculate amount of recovery? Should lower-bound of recovery be diminution in market price, and the upper-bound of recovery be repair of the error? YES, because we are choosing to pay deductions, not requiring rebuilding. Exact amount then is up to the court to decide using standards mentioned supra. But then should we rely solely on market prices? Who has the burden of proof? Builders should provide evidence of diminution of value, but then owners can provide evidence showing why repair is justified, such as their loss by the error is greater than the diminutive loss (how to measure loss? Incorporate emotional loss?). Balance owner’s loss with cost of repairs to determine total loss. If owner’s loss is greater than diminishment in value, then higher damages may be justified. Note that courts differ on who has burden of proof. Some require builder to show how expensive remedying defect is, which is odd because this supports owner’s position.
Doctrine of substantial performance applies only to constructive, not express conditions. 
Restatement, 2d S241 moves away from “willful breach” test and goes for a “standards of good faith and fair dealing,” because sometimes you can be fair and good and still willfully do something with good intent. But even this isn’t dispositive. This must be balanced with other factors, such as extent of loss of owner of expected benefit, extent to which builder would suffer, in determining whether there has been substantial performance. 
Plante v. Jacobs (Wis. 1960)

Contracted to build house. Jacobs refuses to pay, because of faulty workmanship, so Plante sues for recovery (for substantial performance). Cost of repair would be 25-30% of contracting price, so Jacobs says there was no substantial performance. The error though did not decrease market value. 
There can be no recovery (payment) without substantial performance. So without it, builder either keeps the house, or the earnings given thus far. Test is whether performance meets the essential purpose of the contract. So not everything has to be in strict compliance with specifications and plans, unless these specifications are made the essence, or express conditions of the contract. A condition of great personal importance might be a necessary condition. But here, the floor plan was very basic and generic, and so supports finding that contract was substantially performed. 
So how to determine amount of recovery? Well, plaintiff should recover the contract price less the damages caused the defendant by the incomplete performance. Difference in value of property if it had been built correctly and the value currently (diminished-value rule). Can also consider forcing repairs for defects. But this only under the nature and magnitude of the defect. If the cost of repair is such a high magnitude that it creates economic waste, then don’t do it. But sometimes it may be worth it, if it is of great personal value to owner. 
Since repairing the wall would be very costly, did not result in market value loss, and defendants didn’t complain during the course of construction, go with the diminished-value rule for that defect.

Notes: Courts try to give more precision to vague notion of substantial performance. Sometimes if there is a structural defect, substantial performance can’t happen. Other times, if defects exceed a certain percent of the contract price (failure to perform a certain percentage of the contract price), then no substantial performance. But courts differ on these. 

There seems to be an element here that unless buyer is really hurt by defects, substantial performance can apply.
Seriatim objections: Builders want to make sure they get a complete list of objections so they can resolve them, rather than get them piece-meal at a time which is inefficient and wastes time. 
The Perfect Tender Rule: used to be rule that banned substantial performance, rather requiring strict and perfect performance, any violation of terms resulting in a breach of contract. This of course was abused by buyers who had a change of heart for instance. Also gave undue burden to sellers, who often made specialized or perishable goods that had to be discarded, even though had some level of utility to the buyer! Perfect tender rule codified in UCC 2-601: 1) buyer should not be required to guess whether a breach is material 2) proof of materiality would unjustly require disclosure of buyer’s private affairs such as trade secrets or processes. BUT, makes it fair too. UCC 2-508: Right of seller to cure a defective tender (within seller’s discretion) if performance time-limit hasn’t expired, and sometimes even after that! UCC 2-608: buyer who has accepted goods can revoke acceptance only if non-conformity substantially impairs value of goods to him. UCC 2-612: buyer can reject contract for delivery of goods in installments only if non-conformity substantially impairs value of that installment. Also, can claim breach of whole contract only for breach that substantially impairs the whole contract. So a breach affecting only a minor aspect can’t dismiss an entire contract. 
Should we move to rule of fundamental breach? UNIDROIT Principles art. 7.3.1. speaks of “fundamental non-performance” in determining whether contract is breached or not.

Note the importance of good faith. If a buyer rejects goods simply to escape bargain, then that is bad faith and is a breach of contract on his part, giving rise to performance/damages. Also, if owner wants to demand diminished-value damages, or damages for repair and doesn’t plan on using it for repair, then also breach of contract and such damages will be refused, and simple repair might be ordered.
VI. EXCUSES FOR NONPERFORMANCE

CCM ppg. 785-800 (Mistake)

Sometimes parties face obstacle that they didn’t account for when contract was made, and sometimes obligation is excused or suspended, or can be replaced by another obligation. 

Mistake is claimed when performance is impeded or expectations are thwarted by circumstances that existed when contract is made, but were not known (different from situations that arise after contract formation). Usually mistake was allowed in courts of equity for rescission actions, but now also allowed as defense for breach of contract. Mutual mistake is different than unilateral mistake. Background principle to early cases is that mere regret by parties is not enough. 

Stees v. Leonard (MN 1874) (no mistake, and even if, no excuse)

Action brought for damages for failure to erect and complete a building on plaintiff’s lot. They tried to build but soil was bad and kept collapsing. Very clear building specifications in contract. Plaintiffs allege the problem is negligence of defendants, not soil problem. 

Court says only an act of God, law, or other party to contract can excuse a party from contract. Hardship or hindrance is not enough, unless it makes performance impossible. Hold people responsible for the contracts they enter into, promoting wiser choices. Sanctity of contracts, require leaving the loss where contract places it. Contracting parties have an obligation to perform and do whatever it takes to get the job done if possible. 

Court rejects evidence of prior agreement for plaintiff to drain soil because that promise was lacking in consideration and there wasn’t justifiable reliance on it. For plaintiff.
Notes: Many people argue that the Stees ruling was too harsh and rendered the builder an insurer for the project. Other courts thus have been more lenient, holding them not reliable for defects in plans and specifications. Difference between performance specification (requires specific result without specifying means) and design specification (specifies design and means, and implies warranty that they are adequate!). Stees was clearly former.

There is a general rule that act of God or nature does not normally excuse performance so long as the job is not yet completed, and can be completed. 

Should parol evidence have been allowed to show that parties were mistaken? Restatement S 152 allows it. Here, why didn’t Stees try to use parol evidence to show that no mistake was made (since court didn’t care for mistake excuse), and that they had relied on plaintiff to drain? 

Renner v. Kehl (Ariz. 1986)

Plaintiffs contracted to buy land expressing their intent to cultivate jojoba and that they needed water. Both parties thought the land was suitable for that purpose. After testing the ground, plaintiff backed out and brought action for rescission. 

Restatement, 2d S152 allows rescission when there is a mutual mistake of fact. Usually must involve a material fact constituting an essential part and condition of the contract. When a basic assumption on which both parties relied is proved wrong, can rescind according to Restatement since this mutual mistake had such a material effect on agreed exchange of performances to upset very base of contract. Doesn’t matter that neither party made thorough investigation prior to signing contract since risk of mistake was not allocated among parties. 

For rescission actions in equity, courts can refund whatever payments have been made. However, when rescission is based on mutual mistake, can’t include consequential damages, which are expenses incurred in reliance of contract. However, under Restatement, 2d S376 can get back benefit that party has conferred on other by way of part performance or reliance. Avoid unjust enrichment, rather than compensatory recovery. 

S384 requires that rescinding party offer to return or return any interest he has received in bargain. Under S376 have to pay sum equal t amount property has been enhanced in value. Here, that means buyers can recover down payment and money they invested developing land, minus the fair rental value of the land during their occupancy. Equitable rescission.
Notes: Note that whereas buyers who end up getting screwed can get rescission, sellers who get screwed when their property is actually more valuable than they thought can’t get rescission. Perhaps this is because buyers are in more vulnerable position that sellers? Or because buyers are buying for a specific purpose whereas sellers are just selling? Restatement, 2d S154b states that a part bears the risk of mistake when “he is aware at contracting, that he has only limited knowledge, but treats that as sufficient.”
Reasoning About Avoidance for Mistake: Basic assumption on which the contract was made seems to be important. The quality and value of a thing are less vital than the substance of the thing itself. However, Restatement disapproves of such artificial distinctions drawn between intrinsic and extrinsic mistakes. Whatever the case, note that essences can be somewhat flexible. 

The Restatement, 2d definition of mistake is “a belief that is not in accord with the facts.” Courts differ on which rule to use, either the Restatement rule on basic assumption, or distinction between intrinsic and extrinsic. Also, Restatement differentiates between mistake and conscious ignorance (recognized uncertainty). There, solution is usually that one of the parties bears the risk. Also courts deny relief when risk of mistake was assumed by a party. 

Notes: Shouldn’t courts require some kind of risk control, such as by not allowing rescission for parties that didn’t take proper precautions or investigation prior to contracting?

Unconscionability in hindsight is not a cause for relief whereas it is at the terms of contract. Parties bear risk of mistake based on their own conscious ignorance. But then does such ignorance even constitute mistake at all? 

Courts can allocate the risk of mistake to one party. Consider the purpose of the parties, and see who had ample opportunity to discover the truth. If a party had such an opportunity to discover knowledge but ignored the possibility, then it bears the burden of its own mistake. 

Claim Settlements: Whereas overpayment of a claim often generates right to restitution if based on mistake, but there is an exception for settlements of disputed claims. There, overpayment or underpayment is not excused. However, in certain exceptional cases, Restatement, 2d S152 allows vitiation of a settlement. Also occasionally for misperception of law. However, must be based on reliable precedents of the time based on evidence of the time. So hindsight doesn’t work for either fact or law, but must relate to facts as they exist at the time of the making of the contract to support a finding of mistake. Mistake varies from erroneous prediction, because in latter, you use hindsight to realize your mistake. This doesn’t count as excusable mistake!

Sales of Goods: Two Fabled Cases: In previous sales of artwork cases, the seller had to bear the cost for their ignorance of the authenticity of their works. Here for sales of normal goods, there is a rule that aside from fraud, the only ground for recovery is if there was a mistake by the seller is if the thing delivered was not the thing sold, a mistake in fact as to the identify of the thing sold vs. delivered. 

Another way to put this rule is: good delivered is substantially different from that the seller intended to sell or the plaintiff to buy.

Notes: Does it matter whether or not mistake was discovered after delivery of good or before? Not really. 

Does price make a difference, meaning that the price something goes for assumes some sort of allocation of risk? So selling a random rock for $1 (speculating) assumes only a tiny chance of it becoming valuable, so this is justifiable as not a mistake. Contrasted with selling a cow for $80 assumes that the cow is worth only $80, and there is no assumption that the cow may actually be more valuable, and when discovered otherwise, perhaps a mistake is allowed because the underlying assumption is destroyed, whereas in the rock case, the underlying assumption (that there was small chance) is still intact! 
Should expertness count? Experts are more discriminating than non-experts, so perhaps courts give more deference to their opinions, assuming that they are more likely to make justifiable mistakes, whereas non-experts are more guilty of ignorance or careless mistakes?

Reparations: What kind of reimbursement should be granted? Should interest be charged on property or money tendered? How to do difficult calculation of accounting for performances, expenditures, and opportunity costs prior to discovery of mistake? Some argue that we should make adjustments stronger in “loss” cases than in “gain” cases, perhaps because when there is a loss resulting from mistake want to achieve equitable result, whereas for “gains,” can merely make sure nobody is unjustly enriched. 

Others however say let harm lay where they fall, leaving matters where they stand instead of trying to grant reparations. But could this further lead to restriction of contract avoidance due to mistake? Restatement, 2d S158 however gives support for monetary reparations, but there are many differences in appropriate computation. Consider why parties contract for “down payments, advance payments, and deferred payments.” Risk allocation there?

CCM ppg. 800-12; 821-31 (Impracticability)
There is another excuse allowed out of the old absolute rule of binding contracts. But then shouldn’t we incentivize parties into allocating and planning for risk in contract? And since parties can benefit from beneficial changes, shouldn’t we also hold them at a loss when bad changes happen? 

Should we hold people to specific results, or to attempt reasonable efforts? With new modern developments, many acts are inexact sciences requiring anticipation of random factors incapable of precise prediction or measurement. So can’t account for every contingency or always guarantee results. Always possibility of error making impossible 100% perfect results in all cases. So perhaps require only exercise of skill and judgment which can be reasonably expected from similarly situated professionals (custom). 

But then what class of people to consider as those undertaking a specific result vs. reasonable efforts? Are reasonable efforts limited only to doctors, lawyers, and scientists? 

Death and illness can excuse duty to perform a “personal” service (meaning performance that cannot be delegated to another to perform). So a teacher or artist or actor who becomes ill or dies, can be excused from performance. Also, apprehension of illness (early symptoms) can also excuse! 

Taylor v. Caldwell (Eng. 1863)

Contracted use of concert hall, with bands and other amusements. Plaintiffs in reliance marketed their concerts and festivities, and spent money in preparation, and sued when hall was burned down. 

This was not a lease, but rather performance contract. Performance could not have occurred elsewhere. So who should pay loss? Contract had not accounted for this possibility of fire nor allocated the risk to either party. So use general rules of contract law to assign liability.

When there is a positive and absolute contract, performance is required notwithstanding unforeseen accidents that render performance burdensome or impossible. But if the contract is subject to an express or implied condition, rule doesn’t apply. So in the absence of any express or implied warranty, contract is not a positive contract if it is subject and dependant upon an implied condition. And if this implied condition or assumption is rendered invalid without fault of the contractor, then performance becomes impossible and parties are excused. Legal laws intended to fulfill intention of those entering into contract. 

Necessity of implied condition is key. And in contracts, the continued existence of the implied condition is implied. Taking old Roman and English law of requiring continued living of humans in personal service contracts and applying them to other contracts. Perishing of the person or thing which is a necessary implied condition rendering performance impossible excuses performance. Of course note that destruction must come before breach, and without fault or negligence. 
Note that here, the rule still stands despite no express stipulation allowing for excuse due to destruction, and the contract was a positive one. Excuse both parties.
Notes: Restatement, 2d states: an extraordinary circumstance may make performance so vitally different from what was reasonably expected as to alter the essential nature of that performance. So then consider whether justice should allow departure from rule that obligor bears risk that contract may become more burdensome or less desirable due to unforeseen circumstances. 

Transatlantic Financing Corporation v. United States (COA D.C. Circuit 1966)

Voyage charter carrying cargo of wheat, hindered by closing of the Suez Canal when Egypt nationalized it. In response to English and French invasion, Egypt blocked the canal with sunken ships. 

Contract was for a voyage from a Gulf port to Iran. Implied in the contract was that the usual and customary route would be used, which was through the Suez Canal (admiralty principles and practices). Also, UCC S2-614 in the absence of a specific agreement allows custom, circumstance, or prior dealings to specify manner of performance. Because this was impossible, had to go around Cape of Good Hope at extra cost. 

Doctrine of impossibility is no longer dependent on tests of “implied term” or “parties’ intent.” The new test is now practicability, and whether the thing can be done without an excessive and unreasonable cost. This is a shift now of balancing society’s interest in enforcing contracts and the practicality of requiring performance. Doesn’t require impossibility of performance anymore. To do so would force parties to even further disappoint their expectations by adding additional burdens of being forced to perform something that just isn’t practical anymore. Method of performance can be impractical. 

Three step test: 1) an unexpected contingency must have occurred 2) risk of contingency was not allocated either by custom or contract 3) contingency renders performance commercially impractical. Unless these are satisfied, plea of impossibility fails. UCC S2-615 adopts this by excusing performance if made impracticable by a contingency violating a basic assumption contract is based on. Uses language such as unreasonable, unconscionable, and bad faith to characterize when performance is impracticable.
Here, first step is met because Suez Canal was closed. But then do we consider the customary method a condition of performance that must be met? Court says no, and says that practicability trumps because in certain cases custom may not be practical and something not custom may be. Practicality accounts and is broad enough to encompass the reasons behind customary methods. 

Note rejecting considering “mental state.” Hard to gauge exactly what parties are thinking when they enter into contract. Expectations are one thing. But expectations do not lead to inference that such expectations are the ONLY way to perform, so rejects mental test of following mental intent too literally.

Allocation of risk here is not that tricky. The test is whether the parties have contemplated certain risks within the contract. If the contract had listed Suez Canal as the means, or had provided an alternative route, then they clearly recognized the risk and considered it. But without any such mention, they chose not to consider (or to ignore) the risk and deal with it later. This is strengthened by fact that they knew of risk that Suez region was unstable, yet didn’t allocate it in contract (like inserting a clause, and then perhaps exacting a higher price for the risk??). Also, there is no provision that makes availability of Suez a condition of performance, so this wasn’t allocated either. There was nothing in the contract that justifies a specific condition of performance. Implied expectation does not mean that alternative means are excluded, and thus, there was no allocation of risk. And in some cases, even an express expectation may not count as a condition of performance (and thus allocation of risk). UCC S2-614 provides for alternate and reasonable means of performance when the agreed upon method becomes impracticable. 

Draws heavily upon deviation doctrine of admiralty law, where custom implies the methods of performance. And yet, flexibility and deviation is allowed in certain cases despite certain expectations. So this doctrine provides no evidence of allocation of the risk of contingencies based on implied expectations. 

Shouldn’t we allocate risk to Transatlantic, who should have known of risk of closure? NO, because foreseeability or recognition of risk does not prove its allocation. This is because parties can’t always provide for all known risks and contingencies either because it would lead to more disagreement in bargaining, and parties are often too busy. Administrative costs. While not dispositive of an allocation of risk (possible the even with seizure, canal could have stayed open!), the contemplation off risk is probative however and so can factor into decision of judging impracticability of performance by alternative route. 

So then was alternative method practicable? Depends on objective test of whether promise can be performed reasonably, rather than subjective inquiry into promisor’s capabilities (unless both parties are aware of limited capabilities). UCC S2-615 states that increased cost alone does not excuse performance, unless rise in cost is due to unforeseen contingency altering essential nature of the performance. Here, Transatlantic assumed abnormal risk, and can be expected to have insured against contingencies. The extra cost of alternative here was not unreasonable and did not alter essential nature of the performance. 

Regarding damages, if performance is impossible, usually try to minimize further damages and return to normal state. If the performance has value, allow recovery for value of performance. But here, Transatlantic is seeking relief only for additional expense of the trip around the Cape. But its theory of liability (impossibility) should require full damages, so this doesn’t make sense! Apparently, the amount of money it got back so far was enough so that Transatlantic doesn’t want to rescind the entire contract, so it benefited. And when impracticability without fault occurs, law seeks an equitable solution. Not fair then to put entire burden on US, when Transatlantic has already benefited despite contingency. Also, UCC does not require buyers to pay additional costs of performance by reasonable substitute. No relief.
Notes: Simple higher costs doesn’t meet first step of “contingency must have occurred.” But can try to say that higher costs results from a contingency. In order for this to pass of course, it must be one in which the risk is not allocated in contract (either by agreement or custom), or in other words, not reasonably foreseeable or planned for. 

When a party does undertake a risk (which is allocated for in contract probably by higher price/compensation), and impossibility or impracticability results, too bad. UCC S2-615’s test of basic assumptions doesn’t fit well with risk apportionment. So parties that don’t want to assume too much risk can use exculpatory language in contract to reduce their risk or create contingency clauses, rather than make claims they can’t follow through on. Note that UCC S2-615 makes exception against allowing impracticability, for sellers who have assumed a greater obligation and let’s parties assume a big risk of being unable to perform due to impracticability/impossibility, at their own risk. So perhaps can try to argue mistake then?
Note that provisions allocating risk or accounting for contingencies limit possibility of defense under doctrine of impracticability. What about cases where seller’s contract to buyer depends on a third party carrier? Excusing the carrier should probably excuse seller too on impracticability? Unless seller has a reasonable alternative means to get his goods there, or had allocated that risk in contract! 

Courts are usually hesitant to use foreseeability or recognition of a risk to prove allocation of risk. Too hard to allocate all foreseeable risks in contract. On the other hand, showing that an event was NOT foreseeable could be helpful, suggesting that that nonoccurrence of the event was a basic assumption on which the contract was made.
Loss in Relation to Sales: When a source of a good becomes unavailable, a seller can look to UCC 2-615. However, when a good that the buyer has contracted for is damaged or destroyed, look to UCC 2-613. Then, contract might be voided, or buyer may be held liable. Turns on whether “risk of loss” has passed to buyer or not. If it has not passed, then is voided or may require a price adjustment. But generally speaking, once goods have been identified to the contract, risk has passed to buyer. 

Notes: Perhaps a justification to the above is the “superior risk bearer” principle. Since a single seller of a specific good is probably taking every incentive to avoid destruction, cannot prevent loss. Buyer on the other hand probably has multiple supply sources and is in better position to buffer risk of loss. 

Difficulty in determining however when the terms of the contract qualify as specific enough for an identified good which benefits seller by passing risk onto buyer, or whether the terms merely state a quantity or general goods. 

Note that contracts can often include a specific good (including farm products grown on designated piece of land) but through timing limitations in contract can extend the passing of risk to buyer until a certain event occurs (pick-up occurs clause).


Eastern Air Lines, Inc. v. Gulf Oil Corporation (SD FL 1975)

Unforeseen costs must be more than merely expensive, it must be positively unjust to hold parties bound. A mere showing of unprofitability does not excuse performance of contract. 

Rejects argument about intent, because court says that the four-corners of the contract are clear enough that you don’t have to consider intent of the parties. 

Party alledging impracticability has burden of evidence to demonstrate this. Gulf here failed to produce evidence showing this. Failed to show evidence that conclusively shows that they aren’t doing decently. Profit calculations are vague and inconclusive based on the body of factors Gulf has provided. Looking at internal company documents to measure whether or not these high prices are actually resulting in losses, or whether they are transferring costs to customers. Look at how profits are assigned, tax benefits, etc. Have to demonstrate real profits, not just fake transfer profits. Burden to show real costs, not costs inflated by its internal profits at various levels of the manufacturing process and located in various foreign countries. UCC does not protect against these kinds of “costs” and does not guarantee preservation of intra-company profits. Has to demonstrate REAL great hardship. 

If an event is reasonably foreseeable at the time of contract execution, UCC S2-615 doesn’t apply because parties could have allocated the risk. Here, current events and advisory recommendations demonstrated that Gulf should have been well-aware of volatile oil market. 

UCC S2-614 deals with manner and means of payments, specifically regarding government interference with contemplated mode of monetary exchange, which does not apply here.

Notes: There appears to be a good faith requirement underlying UCC 2-615. Generally, there is a requirement that a party’s performance is not excused if the obstacle may have been overcome easily. But then what if the obstacle could have been overcome by strenuous effort? Many courts seem to require taking all due measures, or took every possibility available to perform. Also to avoid being careless and not rendering yourself incapable of performing through carelessness, lest a party intentionally incapacitates itself from performance (excuse). Thus, good faith. Self-imposed impracticability is not well-received.
What about governmental acts? Sovereign act doctrine may restrict contractual liability of government engaging in public and general acts. For instance, creates an exception for governmental inability to perform promise based on a disabling statute of its own doing. So can obtain discharge based on its own act rendering performance impossible. 

Private parties often may or may not be excused by governmental interference of means of seller’s performance. Should parties consider such regulations a novelty, or actually follow it? Some courts require parties to resist governmental influence to a reasonable degree.

Want of good faith on part of the promisee may also serve as an excuse for the promisor. An obstacle that the promisee places on promisor’s performance falls under prevention.

What about temporary impracticability? Sometimes it allows excusal but sometimes not. Depends on reasonableness and whether termination is too hasty. If the impracticability seems to be permanent after some consideration, and then cancels, only to later find out it was only temporary, may not be bad because you can’t predict the future and can’t wait around forever to see if it’s temporary or not! Good faith, reasonableness!!

Drafting of contracts and agreements can be key, as it can determine the future liabilities and obligations of parties. Allocation of risk is big too. Parties need to make sure that they are making good contracts! But in cases such as excuses for nonperformance, courts often consider equitable justice, so can make adjustments and excuses in interest of fairness, even if contract itself is jacked up or favors a certain party.

Mineral Park Land Co. v. Howard (Cal. 1916)

Defendants contracted to take all the gravel and earth from plaintiff’s land to build a bridge. They only took the material that came from above water level, and uses other sources to complete the bridge. Gets sued.

While ordinary higher costs or loss of profit does not excuse, the difference in cost is so great here based on the conditions, that performance would be prohibitively expensive, impracticable, and no different from that of a total absence of earth and gravel (impossibility). Reversed, for defendant.
Notes: Note the difference between earlier cases such as Stees where builder is still forced to build upon quicksand. There, not excused because plaintiff was deemed unwise in taking chances because burden of risk fell on them. 

Note that doctrine of impracticability encompasses existing as well as supervening impracticability. Unlike the latter, a party claiming the former may also have a claim of mistake. But also note that here, since the claim was impracticability, it was allowed, whereas for mistake, there is a different standard. A tougher standard perhaps, requiring proper precautions, whereas impracticability doesn’t really turn on precautions, but rather on whether it would be equitable and fair to require performance!!
CCM ppg. 831-848 (Frustration of Purpose)
Krell v. Henry (COA 1903)

Defendant contracts to rent a flat for the coronation parade of Edward VII. However, illness prevented the processions from taking place, so defendant doesn’t pay the contract. The contract did not speak of or mention the coronation. There was however an announcement and advertisement by plaintiff that induced defendant to try to rent the flat. 

What was the substance of the contract? If the substance of the contract is eliminated, then so is the need to enforce the contract. Both parties intended the rent to be for the purpose of viewing the procession. Here, the foundation of the contract and the purpose was to rent for viewing. In the event that the viewing is no longer allowed, both parties to the contract are discharged from having to perform. 

Notes: Mere frustration here is different from impossibility, because performance is still possible. 
Foreseeability is key here. Note that Henry was speculating, because it was not even certain that the procession would pass in the view. But then this risk WAS allocated and accepted in the contract in the form of a lower price. There was however no allocation of risk for appendicitis or help problems.
Swift Canadian Co. v. Banet (3rd Cir. 1955)

Canadian corporation enters into agreement with buyers for the purchase of lamb pelts. However, the Bureau of Animal Industry issues stricter regulations for the importation of lamb pelts into US. Thus, buyer refuses to accept delivery so shipment never occurred. 

Clause in contract disclaims any liability for acts of government. Contract indicates delivery to Penn. Railroad. Also, provision in contract says that seller’s liability ends once product is loaded on cars at seller’s plant. Question is, what was the obligation of the seller in delivery? Buyer claims that the obligation was to ship to Philadelphia, and that the federal restrictions prevented this. But court says Penn. Destination was simply a convenience and not a necessity. 

The FOB Toronto in the contract implies that the seller’s obligation ended once the products were loaded for shipment, and there was no intent to signify the purpose of the contract as requiring delivery to PA. Obligation was merely to load goods in Toronto train, as was the purpose implied in the contract, and buyer had arbitrarily chosen to have delivery in PA, and that wasn’t required. The seller’s duty and obligations thus ended once loaded on at Toronto, and that was the extent of the purpose of the contract. Not delivery to PA. Then, obligations shifted to buyer. (taking notion of purpose and intent even further to 
Notes: Had the contract said FOB PA, then result might have been different because the purpose then is clearly delivery to PA.

Chase Precast Corp. v. John J. Paonessa Co. (Mass. 1991)

Chase sues over cancellation of contract by Paonessa to supply median barriers in highway project. 

Construction had begun but protests from angry residents about replacement of grass median with concrete barriers began. Whereas court has allowed impossibility as a defense for breach of contract, until now, no clear definition of the “frustration of purpose” defense. When an event neither anticipated nor caused by either party, which was not anticipated in the contract, destroys the object or purpose of the contract, thus destroying the value of the performance, parties are excused from further performance. Principal question then becomes whether this circumstance has made performance vitally different form what was reasonably expected. 

Difference from impossibility is that performance is still possible. So to consider frustration of purpose, look at foreseeability of the circumstance, allocation of the risk in contract, and degree of hardship on promisor. 

Restatement, 2d S265 allows for the discharge of duties when principal purpose is frustrated by an event that is not the fault of any party, and the purpose was assumption on which contract was made. 

Here, neither party was responsible for department’s elimination of median barriers. So remaining consideration is whether contract had anticipated this risk. Test for this is whether parties could reasonably have foreseen this as a real possibility which could affect performance, and whether this foreseeability was assigned to either party either explicitly or implicitly (perhaps through higher prices if risk was anticipated). 

Here, Chase was aware of department’s power to decrease quantities of contract items because Chase had been supplier to the department in the past. There was however no explicit clause in contract between Chase and Paonessa allowing this, although there was clause between Paonessa and department. However, even though parties could have anticipated and foreseen elimination or limitation of contract items, cancellation for a major portion of the project was not foreseeable and such risk was no allocated. Foreseeability based on the factual record of a circumstance that may frustrate the purpose is key to bar rescission, but this by itself is not enough. Also need that parties intended for somebody to assume the risk of this foreseeability. Affirmed for Paonessa. 

Notes: Stranded buyer doctrine is when a buyer lost patronage of a customer. Stranded seller is where seller loses supplies, pleading impracticability. 

UCC 2-615 makes allocation for stranded seller, but not for stranded buyer. Perhaps because there are only few situations where buyers are truly stranded. Even running out of money is usually an allocated risk in the contract, which have contingencies on what to do when buyer can’t afford to pay.

Northern Indiana Public Service Co. v. Carbon County Coal Co. (7th Cir. 1986)

NIPSCO had agreed to buy coal from Carbon County Coal for 20 years. After coal prices increased, NIPSCO was allowed to raise its prices of electricity, but had to make a good faith effort to find cheaper energy supplies. NIPSCO had guaranteed both price and quantity to Carbon Coal, assuming the risk and obligation. 

NIPSCO did find cheaper energy supplies, and so had to buy those. But still had contractual obligation to Carbon Coal, so it sought a declaration excusing its obligation under that contract. Cited a contractual violation of Mineral Lands Leasing Act, and sued for frustration or impossibility. 

NIPSCO’s claim that the Indiana Public Service Commission’s “economy purchase orders” requiring use of cheaper fuel source prevents using coal is not valid. All that order does is tell NIPSCO that it can’t pass on costs of coal in form of higher rates. NIPSCO accepted the burden of this foreseeability in the contract, and took a gamble. 

The purpose of this contract was a gamble, in which NIPSCO gets a guaranteed supply, and the chance of lower prices, but also risk of higher prices later on. Public Service Commission would not have required NIPSCO to pass on its gains to public, so can restrict passing on losses too, because this is fair.

There was a “force majeure clause” which excused performance in certain circumstances. NIPSCO is regulated by Public Service Commission, and if NIPSCO had been ordered to close a plant, then this falls under the force majeure clause which frustrates purpose or makes impossible the contract. However, the regulation here banning NIPSCO from passing on its losses from coal prices and requiring it to use cheaper fuel if available is not under force majeure clause, and is allowed. Risk was one that NIPSCO voluntarily assumed when it signed the contract. 

UCC 2-615 (impracticability) protects only promisors who are sellers. Buyers are not protected. This is because all buyers usually have to do to perform is to pay, and rarely would a seller have intended to assume the risk that buyer can’t pay for goods. But there are situations where buyers may have a good excuse for not paying, and this is protected under frustration of purpose, based on some unforeseen change in circumstances. 

Indiana law prevents frustration defense. Also, impossibility and frustration are devices for shifting risk in accordance with presumed intentions and to minimize the costs of contract performance. When a contract though already has provisions for assigning risk, then impossibility and frustration doctrines have no function. Here, fixed-price contract allocated risk and places the risk of increased costs on the promisor (seller here) and risk of decreased costs on the promisee (buyer here). It is within this risk that the price of energy fell, while prices of coal rose, so too bad NIPSCO has to keep buying the coal. Affirmed against NIPSCO. 

Notes: Regulation is somewhat similar to competition in that it is to provide a substitute for competition in markets that are naturally monopolistic.

The purpose of NIPSCO entering into contract wasn’t to make a windfall profit or to prevent loss, rather it was to secure source of low-sulphur coal. This purpose is not frustrated or rendered impractical by regulation. 

Take-and-pay contracts require the purchase of a minimum requirement of coal, as was the case here. Under a take-or-pay contract however, you can either purchase a minimum requirement, or a specific amount, and this is more flexible. In the latter, might be easier to excuse buyers or at least to change the amount they are required to buy.

Perhaps solution is a no excuse rule, which would encourage parties to take greater care in allocating risk and entering into contracts.

VII. REMEDIES FOR BREACH

CCM ppg. 451-469 (Specific Performance)

Substitutional relief involves awarding of monetary damages whereas specific relief is an order directing to perform. Traditionally substitutional damages were the norm for breach of contract. This is based on historical roots where courts at law dealt with in rem actions against property, whereas equity courts dealt in personam against people. Because equity courts only dealt with exceptional cases that law courts could not resolve, specific relief was only used when substitutional money damages were not sufficient. A general exception was made for land, because it was seen as especially important and not compensable just by money alone. Another limitation in the application of specific performance has been the fact that equitable relief was discretionary in England, and all sorts of rules governed this discretion. These rules limited the situations where specific performance can be used. Despite all these old historical facts however, the justification for the limited use of specific relief is not there, so courts are extending use of specific relief. 

Courts reluctant to allow specific performance for services that are personal in nature because don’t want to compel continuance of personal relations have such relations have been shaken following a dispute. 

Injunctions are granted usually only when damage remedy is inadequate. For instance, if the services are unique or extraordinary, or if there is special knowledge or skill involved that can’t be compensated by money. Or if money can’t make up for the fact that somebody might take special knowledge and use it elsewhere (Central Judgment Bureau case). Also, the rule that “one who comes into equity must come with clean hands” has come into doubt. 

Klein v. PepsiCo, Inc. (4th Cir. 1988)

The issues are whether there was indeed a contract for the sale of a Gulfstream Jet, and whether specific performance is an appropriate remedy.

Court says that statement of intent to be bound by a written contract is not by itself a necessary condition. So looks at factual record to determine whether parties did intend to be bound, and determines that they indeed did. And because such factual determinations are only refutable by clear error, of which there was none here, there was a contract. Also, factual determinations were made to see if conditions of contract were met, and it is shown that since they were, contract existed. 

Specific performance is inappropriate where damages are recoverable and adequate. An increase in the cost of a replacement doesn’t merit specific performance, nor does desire to want to resell at a profit. Here, the plane wasn’t unique enough so that a replacement could not be found. Just the prices increased, which isn’t enough for specific performance though may allow damages. Reversed and remanded in part.

Notes: In automobile cases, the rule has generally been to disallow specific performance for hard to obtain goods due to a lack of supply, so long as these goods are being produced and sold still. Perhaps if the car was no longer being made or was a special edition specific performance may be allowed under the uniqueness test. 

Ordinarily equity (getting person to comparable position) will not enforce through specific performance for sale of chattels (note exception for land!!) unless there is a special reason making it impossible to obtain through damages adequate relief in an action at law. 

Under UCC 2-716 sets guidelines for specific performance. However, UNIDROIT Principles art. 7.2.2 has specific performance rule where party may require performance unless it is reasonable to obtain performance from another source. Note that UNIDROIT and Vienna Convention’s (buyer may require performance, but court is not bound to enter judgment for performance unless the court would do so under its own law in similar actions) international rules are more lenient on allowing specific performance. Probably because old English system emphasized value of land and equity courts too much!

Laclede Gas Co. v. Amoco Oil Co. (8th Cir. 1975)

There is an agreement for Amoco to supply gas to Laclede who then distributes it to developments. But for various reasons Amoco stops. 

Court rejects argument that just because Laclede had unilateral power to arbitrarily cancel contract rendered the contract invalid for “lack of mutuality.” Look at other settled principles of contract law rather than just that. When equitable rules have been met and the contract is fair and plain, specific performance generally is a matter of right. 

Amoco claims that 1) there is no mutuality of remedy in contract 2) remedy of specific performance is difficult for court to administer 3) contract is indefinite 4) remedy available is inadequate. Court says the first three claims are meritless and that no requirement in the law that both parties are mutually entitled to a remedy of specific performance in contract for it to be a remedy for one of the parties. As for point 2, while that might be difficult, it is up to discretion of court, and the public interest of providing fuel to customers is much more dispositive. 

Restatement S370 requires specific performance if terms of contract are reasonably determinable and certain, as far as duties of parties and conditions of performance. These criteria have been met here through the specific terms of the contract.

As far as whether the available remedy (equity) is sufficient, usually when a breach of contract has an adequate remedy at law, equity specific performance is not granted. For instance, difference between personal property (law) and real estate (equity). But in many cases, a remedy at law must be certain, prompt, complete, and efficient to attain justice or else specific performance may be granted. For instance, a case where contracting to buy a rare good, and after breach, mere damages remedy of compensating for the value of that good may not result in justice, so require specific performance! 

Here, Laclede could not readily find alternate sources of fuel, and even if it could, would not be able to without considerable expense and trouble which cannot be estimated in advance in making arrangements for distribution to its subdivisions. Specific remedy is thus proper here.

Notes: Under UCC 2-716 (specific performance) takes a more liberal view on commercial feasibility of replacement. Expands definition of “unique goods” beyond that which is already specific or ascertained at time of contracting. Look now at total situation of contract. Output requirements of a particular source (output contract/requirements contract) now are the typical commercial specific performance case. Also, other factors beyond mere uniqueness can allow specific performance. Such as inability to cover falls under this other proper circumstances test. Does difficulty in proving damages fall under this? For instance, replacing equity and performance for speculative and conjectured damages has been reason for some courts to require performance!

So in a case where there’s a substitute form, such as a cover, or alternate means of achieving a similar desired result, specific relief may not be granted!

Under UCC 2-716 there are other forms of specific relief, such as an action to replevy the goods, or an action for the price. Whether or not buyer’s ability to cover (substitute) or seller’s ability resell restricts such relief turns on notions of fairness and equity. 

Northern Delaware Industrial Development Corp. v. E.W. Bliss Co. (Del. 1968)

Bliss contracted to modernize plant. Job didn’t go as fast as contemplated in contract, so was sued for specific performance of requiring them to hire 300 more workers. 

Court says that while it can order specific performance, it won’t do so if it is impractical to carry out such performance unless there are special circumstances or public interest is directly involved. 

Here, based on imprecision of the contract provision relied upon, and impracticability of effective enforcement of the specific performance (extending impracticability to remedies!!!) performance here is improper. Also note that specific performance of a contract for personal services, even unique ones, are not generally enforced! 

Court says should sue for law remedy and later sue for damages.
Notes: Note that courts make distinctions between certain types of performance. For instance, generally seem to deny specific performance for performance artists, perhaps because courts don’t appreciate the uniqueness of their abilities, whereas they do seem more willing to order specific performance for construction contracts involving subsequent conveyance or lease to follow. Perhaps this is because of dependence on contract for subsequent contract?

Note that even if courts may be unwilling to allow specific performance in a certain case, it may enforce an arbitration agreement that allows for the SAME specific performance that it rejected in trial. 

Walgreen Co. v. Sara Creek Property Co. (7th Cir. 1992)
Walgreen had been operating in a mall, and landlord promised not to lease space to another pharmacy. The mall however fearful that its largest store was about to leave, decided to allow another pharmacy into the mall. Walgreen’s sought an injunction. 

Injunctions are not granted as a matter of course because in some cases damages are much more efficient. For instance, if the value of the breach exceeds the cost, then simply paying damages for breach will leave society better off than requiring an injunction for socially inefficient contract. Thus, grant injunction only when damages remedy is inadequate. 

Benefits of using injunction are twofold. First, shifts burden of determining cost of defendant’s conduct to the parties, meaning parties have to negotiate rather than courts. Also, it allows free-market to more accurately assess costs (through private negotiation), rather than having to rely on battle of experts to determine costs in court. 
Costs of injunction include requirement of continued supervision by court. Also impose costs on third parties (for instance, imposes a bilateral monopoly where the two parties can only deal with each other). Also, limits the range of negotiations often resulting in higher transaction costs and inefficient results. For instance, after an injunction, parties may negotiate with each other to create optimal result. However, they have an incentive to be tough bargainers for future reptuational effects, or for their own benefit, so may not achieve efficient outcome. 

In contrast, damage remedies avoids cost of supervision and third party effects, and bilateral monopoly costs, but has less accurate determination of values of costs, and requires costly and often inaccurate determinations of facts in court. 

Posner here says courts should balance these costs and benefits in deciding whether to allow a permanent injunction, with a preference towards damages in close cases. So in instant case, determination of damages would have been costly and inaccurate (10 years left in contract), so allow injunction.
Notes: Specific performance seems to be an inefficient remedy, often leaving to less than optimal results. 

But then what about resale and renegotiation? Where parties can through injunction get performance of contract, and then if one party is unhappy with performance, can resell or renegotiate to split the burden of performance? This would leave neither party worse-off than before. BUT ignores transaction costs! Renegotiation and finding new buyers can be very costly. So the two remedies (damages/performance) are equally efficient only IF you ignore transaction costs. 

If transaction costs are ignored, specific performance may actually seem more efficient. Because if courts overestimate damages, parties won’t break contracts frequently enough, and if underestimate, then break too often. Efficiency of damages thus turn on accuracy of determining costs (most accurate when there’s a well-developed market on which buyer can cover, so damages is most easily defended in such cases). Specific performance is most appealing when there is not a good cover market. And specific performance is enhanced when transaction costs are lower. 

CCM ppg. 469-491 (Expectation Damages)
Measuring Expectation: A key point in determining damages is that expectation of aggrieved promisee was to be protected. So award damages that would put promisee in the position in which it would have been had promise been performed to expectations. 

So depends on own particular circumstances rather than a hypothetical reasonable promisee test. 
Breach may affect injured party in four ways: 1) Deprives party of expected return performance. Loss in value. 2) Physical harm to person or property, or expenses incurred trying to salvage transaction after breach. Other loss. 

Any breach can result in the above two consequences. A serious breach may give injured choice between continuing performance or terminating contract. If party chooses to terminate contract, breach can affect in a third and fourth way: 3) beneficial effect on injured party by saving that party further expenses that would have occurred with performance. Cost avoided. 4) Beneficial effect of allowing party to avoid some loss by salvaging and reallocating resources otherwise devoted to performance of contract. Loss avoided. 

So general measure of damages then is damages = loss in value + other loss – cost avoided – loss avoided. Difficulties may arise in determining value effect of performance of the noninjured supplier (who may furnish goods, lands/services), or where the seller is the injured party, how to determine value of supplier’s cost avoided. When buyer is injured party, difficulty in determining buyer’s loss in value. An alternate way of putting this formula is damages = cost of reliance + profit – loss avoided + other loss. Formula B ignores “other loss” and “loss avoided.” Also, ignores amount of payment received already. 

Notes: Sentimental value while constituting a loss, is not recoverable because it is a subjective element. The type of sentiment which is not compensable is that relating to indulging in feeling to an unwarranted extent, or being affectedly emotional. So this differentiates from wrongful death suits, which might have some actual or intrinsic value, apart from a fanciful or unusual sentiment plaintiffs might place on things (such as photo-albums).

Note that an alternative product rule may apply, meaning that if breach of contract actually affects you in a way that you give up an alternative product (opportunity cost) in reliance of a contract, and the breach has an affect on you losing something that you could have otherwise obtained through the alternative, can recover not only for breach, but loss of the thing you were hoping to get! A different approach is in which you can’t escape damages just by arguing that there is no suitable alternative in the same price range. 

Vitex Manufacturing Corp. v. Caribtex Corp. (3d Cir. 1967)

Should courts consider overhead as part of costs in determining damages? 

Vitex engaged in business in Virgin Islands of shower-proofing imported cloth so it can be imported duty-free into the US under tariff law. Caribtex was in business of importing cloth into Virgin Islands, securing its processing, and exporting to US.

After some negotiating by Caribtex, Vitex contracts to process material procured by Caribtex, and gets work force, buys necessary chemicals, and makes preparations necessary to perform. Caribtex backs out. 

There was difficulty in ascertaining Vitex’s costs exactly, but since Caribtex’s breach caused this uncertainty, can’t benefit from it and so viewed in favor of Vitex. But what about overhead?

Overhead includes broadly continuous expenses of business, irrespective of the outlay on a particular contract. Includes executive and clerical salaries, taxes, administrative expenses. Court says overhead in a claim for lost profits should be treated as part of gross profits and recoverable as damages, and should not be considered as part of the seller’s costs. Overhead expenses are not affected by the performance of a particular contract, so no need to deduct them in computing lost profits. Since overhead is fixed and nonperformance produced no overhead cost savings, no deduction from profits should result here.

Overhead remains constant, with or without a contract, of maintaining a business. So can’t consider it as a cost of performance to be deducted from the gross proceeds. Although business often use overhead costs in determining their prices overall, this allocate share of fixed overhead is not a cost factor in the computation of lost profits on individual transactions. Pro rata allocation of overhead costs to transactions is merely an analytical construct. There is in reality no direct relationship to any individual transaction to overhead costs for purposes of considering cost in ascertaining lost profits.

If anything, because overhead is allocated to transactions, a breach of transaction anticipates causing loss of that overhead, and rendering other transactions having to carry a greater burden of the allocation of overhead, reducing their profitability. Thus, overhead should be a compensable item of damage under “loss caused and gains prevented” rather than in ascertaining lost profits.
UCC S2-708 allows for recovery of profits and overhead in damages.

Also here, the contract was not unconscionable. Caribtex bore the risk of failure to meet customs standards, contract was freely entered-into, equal bargaining strength, after negotiation, and was not a contract of adhesion. Other alternatives were available. 

Notes: Here, damages were based on loss in value and cost avoided (formula A). Could have been based on sum of cost of reliance and profit (formula B). Where should overhead costs fall into these formulas?

Laredo Hides Co., Inc. v. H&H Meat Products Co., Inc. (COA Texas, 1974)
Defendant is a meat processing corporation. Sells cattle hides as a by-product. Plaintiff purchases cattle hides from various meat packers and ships them to tanneries in Mexico. When defendant cancelled abruptly, plaintiff had to rely on substitute sources to meet its obligations to Mexican tannery. 

Plaintiff had been enjoying a favorable price from defendant. When it relied upon substitute sources, incurred a loss due to higher market prices. 

Under Texas code, damages are allowed so long as a good faith effort is made without unreasonable delay to find a reasonable substitute, and can recover in damages the difference in cost of cover and contract price, with any incidental or consequential damages. Here, plaintiff did find reasonable substitutes and produced evidence showing how much costlier it was to do so. 


Here, not required that buyer establish market price. Further, seller has burden of proof to show that “cover” was not properly obtained. There is no evidence here that plaintiff acted to increase its damages sustained either through delay or seeking unreasonable cover. Also, plaintiff is entitled to recover incidental damages of increased transportation and handling costs. For plaintiff.
Notes: UCC 2-712 is an innovation in allowing cover. Prior to this, plaintiff would have to prove damages based on difference of contract price and market price, which plaintiff has burden to prove. Market price of course might not always be the price that they had paid, or a proper substitute may not be available at the market price! Also market price turns too much on witness testimony and the like.

Note that proper cover may often be a higher quality product, in the absence of a suitable product of similar quality. This is why prior to UCC 2-712 it was bad because plaintiffs if couldn’t find something of market value of same quality, were left to pay for higher product on their own accord. If product doesn’t meet cover, then normal damages might be allowed under UCC 2-713.
Advantages of UCC 2-712 is that don’t have to rely on expert testimony to establish market price (use cover contract price instead), and can actually recover additional cost of substitute rather than a hypothetical cost of a substitute which may not actually be available! See Klein.
Whereas UCC 2-712 protects buyers, UCC 2-706 provides similar remedy to sellers. Reselling goods and basing damages on resale price. But this is not limited to sellers of goods. For instance, an employee who is improperly fired may recover in damages the income differential. 

Also, under the collateral source rule an employee’s recovery in tort is not reduced by sums received from a collateral source such as unemployment benefits in order to avoid double recovery. But under contract, states differ on whether to deduct these sums.

There is a difficulty in determining what counts as a substitute. Normally in employment contracts, new employment counts as a substitute since no employee can serve two masters, so has to breach first contract prior to starting new one. But in other cases, such as building contracts, oftentimes new contract to build doesn’t count as a substitute because it is assumed that the contractor could have expanded business to undertake additional jobs, so that the loss of the original contract merely results in “lost volume.” So amount earned on second contract should not be subtracted in calculating damages for breach of first. Does this turn on also how different the two contracts are??

R.E. Davis Chemical Corp. v. Diasonics, Inc. (7th Cir. 1987)

Defendant manufacturers and sells medical diagnostic equipment. Plaintiff is a corporation that had contracted to purchase medical equipment. Plaintiff’s contract with third party to use equipment in a medical facility was breached by third party, so plaintiff then breached contract with defendant, who resold the equipment at same price. Plaintiff sues for return of $300,000 deposit based on UCC 2-718. While this claim wasn’t challenged, defendant makes counter-claim of lost volume seller meaning lost profit from one sale when plaintiff breached contract (could have sold to both plaintiff AND the new customer, so not substitute). Sues for recovery of lost profit under UCC 2-708. 

Because this is an important issue, COA says it must review this issue as the supreme court of the state would do it. 

First, under UCC 2-718 plaintiff is entitled to its down payment less incidental costs. However, UCC 2-718 limits this right to the extent that other party may establish a right to recover under any other provision of Article 2 of the UCC. Such as 2-706 (contract price less resale price); 2-708 (contract price less market price, or profit); 2-709 (price). So which to use to determine defendant’s damages? There doesn’t seem to be any hierarchy among the remedies. However, the language of the statutes seems to indicate that 2-708 only if 2-706 and 2-709 are not applicable. So, if the goods have been resold, the seller can sue to recover damages measured in difference under 2-706. 2-708 only if resells in a commercially unreasonable manner, or cannot resell, but an action for the price is inappropriate under 2-709. 

Just because a plaintiff resold goods in a commercially reasonable manner does NOT compel use of S2-206 rather than S2-208. In fact, UCC 2-708 seems to suggest a broader applicability. Although there are fears of all sellers seeking 2-708 remedies, this doesn’t apply because only lost volume sellers are covered. Also, isn’t hurt by argument of duty to mitigate damages, because under 2-708, resale does not mitigate the damages resulting from a breach so mitigation is not really even possible. Thus, courts have applied 2-708 to lost volume sellers without even considering whether limit remedy to 2-706. 

However, 2-708 does not guarantee award of lost profits. Two different measures of damages are provided. First is by calculating difference from market price at time of contract for contract price. The second, profit measure, is applied only if measure of damages provided in first subsection is inadequate to place seller in as good a position as performance would have done. To qualify under this, must show that 708(1) is inadequate when seller is a lost volume seller. 

Lost volume seller is one that has a predictable and finite number of customers with the capacity either to sell to all new buyers or to make the one additional sale represented by the resale after the breach. In short, resale would have occurred with or without the breach. Breach thus effectively cost the seller a “profit” and so damages in the amount of that “profit” are necessary to return seller to original position.

The lost volume seller test turns on not only whether the seller had capacity to sell in addition to original contract, but also whether it would have been profitable for seller to produce both units. Law of diminishing returns or increasing marginal costs, as seller’s volume increases. Thus, 2-708 can often lead to overcompensation of seller. Thus, seller must establish not only its capacity to produce breached unit plus the unit resold, but also that it would have been profitable to produce and sell both. Seller carries burden because burden of proof is generally on party claiming injury to establish damages. Especially here, plaintiff has easiest access to the relevant data (costs of calculating a loss of profit can be very high, information costs). 

2-708 requires that proceeds from resale be credited against the amount of damages awarded. But can courts award lost profit as damages? Yes, because this clause in 2-708 seems limited only to proceeds realized from the resale of uncompleted goods for scrap (purpose was to clarify privilege of seller to realize junk value when it is manifestly useless to complete manufacture). Thus, so as long as Diasonics can establish that it is a lost volume seller, can get lost profits as damages. 

Notes: On remand, Diasonics adequately established damages, so recovered lost profit (amount would have made independently from resale contract, apart from breached contract) less $300,000 deposit. Demonstrated capacity to produce one more MRI, and was actively trying to sell goods which helped its case. Didn’t have to specify the particular unit Davis contracted to buy and to trace the resale of that unit to determine damages. 

In many cases, courts don’t require rigid and complex burdens of proof on sellers, rather it is sufficient if seller shows that it could have supplied both breacher and resale purchaser. 

Losing Contracts: What about the point that in some cases, breach of contract actually saved the aggrieved party from a “losing” contract, in which they would have lost more money and been worse off had performance actually been followed though? How to determine damages then? Should damages be limited to account for the loss party would have incurred through performance? Expectation-based recovery.
Notes: These are all remedies for sellers of goods (promisees). Buyers of goods have other remedies available to them (promisors, but can also be promisee, depending on whether it is unilateral or bilateral and roles have been shifted, but not that important!). 

In cases where performance would have been detrimental to promisee, it is not fair to make promisor the insurer to promisee and put the risk of the promisee’s contract wholly upon promisor. However, since promisor has caused the wrong, has burden of proof of showing that performance would have resulted in a detriment, and then use that detriment to reduce damages. 

Does it make a difference that the cases above dealt with profits to be made from transaction between the parties, and that reliance in question was reliance in performing the transaction between the parties? Rather than profits to be made with other parties from the transaction between the original parties, or reliance in preparing to perform for a third party, from the contract between the original parties? I say no! 

United States v. Algernon Blair, Inc. (4th Cir. 1973)

Subcontractor was hired to build steel erections for naval hospital. After defendant failed to pay for crane rentals, plaintiff stops performance and sues to recover for labor and equipment furnished. 

Importantly here, plaintiff did not sue for damages for breach of contract, rather only for recovery of value of labor and equipment. The trial court had found that for damages, plaintiff would have actually lost more than what they were owed in contract, so any amount due must be reduced by any loss it would have incurred by complete performance of contract. Thus denied any recovery at all based on this. 

However, accepted principle in contract law is that promisee upon breach has option to forego any suit on contract and claim only reasonable value of his performance. This is called quantum meruit recovery, in which restitution is granted on the principle that to make for a fair, justice, maintenance of equilibrium, recovery must be granted to return things to rightful balance. So promisee can recover value of services irrespective of whether he would have lost money on the contract and been unable to recover in a suit on the contract. While contract price may be evidence of reasonable value of services, does not measure the value of performance or limit recovery. The standard then is the amount for which such services could have been purchased from at the time and place they were rendered. Reversed and remanded. 

Notes: Note here that plaintiff had been unclear in his complaint in regard to theory of recovery. So didn’t specifically sue for damages. Rather, only for value of labor and equipment. So trial court shouldn’t have relied on the measure of such damages then. 

Is reasonable value of performance good enough to satisfy restitution interest? Court says reasonable value works because hypothetical loss of performance would have been greater in amount. But does this prevent the unjust enrichment that court is trying to prevent here? 

The party asking for restitution must account for any benefits that it has received. Such as payments already made. But can be complicated. Which part of the profit results from own independent efforts, and which results from benefits provided by breacher? Can be affected by factors such as seriousness of breach, and extent to which breacher’s contribution was at risk in the contract. Burden of establishing parties’ relative contribution is on plaintiff.

Should plaintiffs be allowed to recover reasonable value of performance even if it exceeds contract price? For normal breach of contract actions, damages are limited to contract price. This is a contentious point, because a contract price ceiling may not achieve full restitution, and without a ceiling, may result in a windfall. Restitution vs. contract price damages. 

CCM ppg. 491-506; 513-21 (Limitations on Damages)

Restatement, 2d S350 precludes recovery on aggrieved expectation if it could have reasonably avoided loss. However, injured party incurs no liability to the party in breach for failure to mitigate. Simply precluded from recovering losses it could have avoided.

For instance, buyer’s damages are based on assumption that buyer could reasonably have avoided greater loss by obtaining substitute goods. UCC 2-713. Should the ability to avoid greater loss be used in calculating damages from loss of profit?

Rockingham County v. Luten Bridge Co. (4th Cir. 1929)

Contract for construction of a bridge in North Carolina. Then the city board decides to cancel the contract. Plaintiff by then had expended about $1900 for work done, and continued to build the bridge disregarding cancellation. Eventually expends $18,301 building the bridge, and so plaintiff sues for that amount.

Court says that county had no right to rescind the contract, and was in breach. However, following the breach, duty of plaintiff to mitigate further damages. Remedy is to sue for recovery of damages for breach including any profit which was lost and other losses. Here, because the road with which the bridge was to be connected was cancelled, plaintiff should have known better than to continue building a worthless bridge rather than pile up damages. 

After one party cancels, the other cannot continue to perform and recover damages based on full performance. General rule that plaintiff cannot hold defendant liable for damages which need not have been incurred. This is because plaintiff can sue for lost profits, rather than pile on damages doing something that he is wasting his time doing (and still end up with same net profit…gross profit less cost), but incurs higher cost for defendant. Reversed for defendant.
Notes: Under UCC 2-704(2) a manufacturer may continue to complete their manufacture upon buyer’s repudiation rather than halting manufacture, but only when it is a reasonable commercial judgment that the finished product may be salvaged for other purposes, avoiding loss and getting effective realization. Even if this judgment turned out to be wrong, can still get recovery based on goods completed.

Voidability Under Contracts For the Sale of Goods: Difference between cost that could have been avoided simply by stopping performance, and taking affirmative steps to arrange substitute transaction. In market economy, it is assumed that injured party can do latter, and is expected to do so for avoidability’s sake. UCC 2-712 applies this to buyers (damages on difference between presumably greater price paid on market, and less contract price). UCC 2-706 applies it to sellers (difference between presumably greater contract price and lesser price on market).

If a seller breaches, and buyer fails to cover, its damages are based on market price less contract price (UCC 2-713). If buyer breachers and seller fails to cover, its damages are based on market price less unpaid contract price (UCC 2-708). Problem with market price of course is that it might not reflect actual price and might be substantially lower than the actual price. So parties have incentive to cover!

Notes: UCC 1-106(1)’s goal is to put parties in as good a position as with performance. Criticism with avoidability is that it might give windfalls to parties. 

What if buyer gets a cover contract for LESS than the market price? Can he recover for market price damages under UCC 2-713? Nope, because 2-713 applies only when buyer has failed to cover. Same to sellers.

Tongish v. Thomas (KS. 1992)

Plaintiff farmer made contract with defendant to grow 116.8 acres of sunflower seeds. Defendant had contracted to deliver seeds to third party. Due to bad weather, price of seeds had doubled, so plaintiff cancelled contract. Defendant sued for loss of profits (handling charges). Issue is determination of damages.

Market-price less contract-price formula under UCC 2-713 does not result in a damage reflecting actual losses. Windfall damages thus might conflict with UCC 1-106. So want to limit damages, but then don’t want to reward a bad faith breach of contract by limiting damages for them. One difference in determining whether to apply UCC 1-106 or UCC 2-713 seems to be whether the breach was in bad faith or not.

Some people view 2-713 as a statutory liquidated damages clause and not really an effort to bring about restitution, so should be repealed. However, the majority think market damages should be awarded under it even in excess of actual loss. The minority think market damages should be limited to actual damages, even if resulting in windfall for defendant. Majority thinks market damages rule discourages breach of contracts and encourages a more efficient market. 

So court here says should allow 2-713 over 1-106 because rather than restrict buyer’s damages, 2-713 is intended to award expectation damages in accordance with parties’ allocation of risk as measured by difference between contract price and market price on date of performance. So calls 1-106 consistent with 2-713, not the other way around! 


But can reconcile the two. Market damages measure expectancy ex ante, and reflect value of the option. Lost profits measure only losses ex post, and only value of completed exchange. The latter view is flawed because uses hindsight to judge contracting, doesn’t account for risks taken and allocated, and now parties are encouraged to breach contract if market fluctuates to its advantage. So 2-713 should be majority rule, using 1-106 only in certain cases. 

In instant case, it is fair to use 2-713. Because had price plummeted rather than rose, obligation was still fixed, and under market price damages of 2-713 buyer has no incentive to breach because he would recover the lesser market price value (look at other UCC for incentives for sellers to not breach!!!). And under 1-106 there is an incentive to breach contract to sell at higher prices, because you only pay for contract price damages, which would be dwarfed by market price profits. 2-713 encourages honoring of contracts and market stability. Affirmed.

Notes: Unlike a case like Naval Institute, there seems to be a discouragement of the notion of “efficient breach” in this case. Efficient breach meaning a breach that is socially optimal, and fair to both sides by providing equitable damages to the aggrieved party. But here, with the damage rule of UCC 2-713, the breacher might actually lose so much as to not have any incentive to breach, and aggrieved party might get windfall back. Perhaps this is justified because the nature of the breach in this case was in bad faith? But does bad faith apply when it is an efficient breach?

Application of principle of avoidability to contracts of employment has been particularly troublesome. Do we allow “constructive service” to provide damages for employees who were unjustly fired who did not work, or do we require them to avoid damages? 

Parker v. Twentieth Century-Fox Film Corp. (CA. 1970)

Shirley MacLaine contracted to play female lead in defendant’s movie called “Bloomer Girl.” Contract had a guaranteed compensation of $750,000. Defendant cancels movie (which it reserved the right to do, so long as it compensated her), but also gives her an alternate role as leading actress. Defendant claims that plaintiff should have mitigated her damages through accepting this alternate role. While in the new movie compensation was the same, different movie, different location, and lesser rights given to Shirley. 

Fails to accept within the 1 week deadline. Sues for breach of contract, and money due under the contract. Defendant alleges plaintiff’s failure to mitigate damages, unreasonably refusing to accept offer of second movie role. 

General rule is that measure of recovery by wrongfully discharged employee is amount of salary agreed upon for the period of service, less amount employer affirmatively proves employee has or should have earned with reasonable effort from other employment. However, before this defense can be raised, employer must show first that the other employment was comparable or substantially similar. Employment of a different or inferior kind cannot be used to mitigate damages. 

Question is whether the alternate role that was offered was similar enough. If it wasn’t, then it doesn’t matter whether or not plaintiff acted reasonably in refusing the offer. Reasonableness is not an element of a wrongfully discharged employee’s option to reject or fail to seek different or inferior employment, lest that be used against him in mitigation of damages. Reasonableness only applies when there is a similar job. 

Here, the two roles were different, and the latter was inferior in that it took away rights she had of approval of director in original contract. So she didn’t have to accept, and defendant failed to provide any evidence of how they were similar, so summary judgment for plaintiff affirmed. Looked at all evidence in light most favorable to party opposing summary judgment (defendant) civ pro!
Dissent: How do you determine the type of employment that is required to be accepted? Different terminology, from substantially similar, to not of a different or inferior kind. Doesn’t know why majority chose this latter definition as its sole guidepost (as opposed to “comparable, similar, etc.”).

The only difference that matters is job of a different kind. Not differences between two jobs in the same field. The latter view which the majority takes effectively rules out any alternative job. Difference doesn’t necessarily mean “different in kind” or “inferior.”
The legal doctrine of mitigation is to minimize unnecessary personal and social costs (e.g. nonproductive use of labor, litigation) of contractual failure. So the test should be whether the differences are substantial enough to constitute different kind of employment, or inferior kind. Here, should have considered whether employee acted reasonably. Whether or not omission of clause in the new contract resulted in inferior contract. So balance importance of the missing terms, against countervailing advantages of alternate employment to determine reasonableness.

Notes: Who should bear burden of proof on issue of avoidability? Courts seem to say breaching employer. 

Honor and respect seem to play a role as well. Even in light of an offer of similar alternative employment, if accepting that would be in serious violation of one’s sense of honor and respect (such as being fired wrongly only to be offered by that same person a different but similar job), then alternative employment might be excused.

What if both parties have an equal-opportunity to mitigate the same damage? Is the plaintiff then excused? Few courts say yes, but in general Posner says this is wrong, because then it takes away injured party’s incentive to consider a wide range of possible methods of mitigation of damages.

Avoidability and Cost to Remedy Defect: Ordinarily, for breaches regarding incomplete performance, injured party can usually arrange to have someone else complete the work and can recover for those costs rather than the whole damage of loss of value. 

Harder though for defectiveness. For instance, remedying a defect may involve undoing some of the work already done, and could exceed loss in value, resulting in windfall to injured party. Look at Jacob & Youngs v. Kent for this issue. 

Groves v. John Wunder Co. (MN. 1939)

Plaintiff owned land with big sand and gravel deposits. Contracted with defendant, to remove sand and gravel from land, leaving it at a uniform grade. Defendant however takes only the best parts of the land, not leaving it rugged and uneven and gets sued. 

The reasonable cost of competition however would be $60,000, higher than the reasonable value of the land at completion $12,160. So which measure of damages to use? Difference in value of land, or reasonable cost to plaintiff of doing the work called for by the contract which defendant left undone? 

General rule that a breach of contract in bad faith cannot allow benefit of the equitable doctrine of substantial performance. Cannot reward bad faith breach of contract. Willful transgressor must accept penalty of his transgression. So generally, disappointed plaintiffs are granted money to make up for what he was promised. Often, this can be used to complete performance. 

Should not use evidence of a lack of value in land or property as an excuse to limit damages resulting from a breach of contract. Rather, cost of remedying is the proper measure of damages. Value of land is inappropriate here, whereas value of intended product of contract, or reasonable cost is proper for measuring damages. 

In damages for trespass tort, damages are the deteriorating in value or what has been lost. But different in contract, where damages in breach of a contract to improve land, is measured from the hypothetical peak of accomplishment, not value, which would have been reached had the work been done. Assumption that owner has right to improve his property regardless of small value, regardless if it will reduce value. So breaching party has no right to refuse performance by saying it would have been detrimental to the plaintiff. Landowners can do what they will with their land. 

To diminish damages in proportion to value of the land favors faithless parties. Also limits parties’ right to contract and build for the future. Unlike in tort cases, where the thing lost is money value, in contracts, look at the importance of the objectives of certain contracts. Such as purpose and intent of contract. Look at the injury as the measure of damage, not the monetary value. So someone who installs wrong piping in a house in not merely liable for the difference in value, but for replacing the pipes. And someone who was contracted to install both gas and fuel pipes, but doesn’t install gas pipe isn’t excused just because there is no gas service in the town yet. It is plaintiff’s right to build/plan for the future or build/plan stupid useless things. Cost of performance thus is key measure of damage.
There is no unjust enrichment here because performance would only give plaintiff what he contracted to do. 

There is the doctrine of economic waste in that you don’t require a remedy that would have an unreasonable cost of performance, such as fixing certain major defects. However, here, there is no waste like in cases where you wreck a physical structure that is almost or completed. Here, just asking for performance of something of admittedly questionable value. 

So remands for new trial, especially on issue of whether or not the “uniform slope and grade” requirement can be accomplished by removing the extra material or not under the contract. If it’s already too late, then perhaps award damages for loss of property? 

Dissent: Urges application of diminished value rule since there’s no evidence the promisee even wants the completed product. Cost of 60,000 to defendant for benefit of 13000 to plaintiff. Should have allowed that payment to stand. Also, willfulness of breach shouldn’t affect the measure of damages.

Notes: Neither party predicted the dramatic drop in land prices. Did defendant know how burdensome its task would have been? Did plaintiff know that its benefit would be so slight? Did court use any of these to justify its decision? So requiring performance would windfall plaintiff, and not would windfall defendant. 

Is it consistent with goals of contract remedies to charge more for willful breaches than good-faith breaches?


Interestingly, after the case, plaintiff settled for $50,000, spent $6,000 to fix part of their land, and sold that for $45,000. Were the damages here then really unfair for defendant?

Peevyhouse v. Garland Coal & Mining Co. (Ok. 1962)

Plaintiff leased farm to defendant to strip mine coal. Defendant also agreed to perform specified restorative and remedial work. Failed to do so, because cost of doing so was $29,000 with market value of land increasing only by $300. 

Plaintiff sues for cost to obtain performance of the work that was not done. Defendant argues measure of damages is market value before and after work was performed. Unlike Groves case, the primary purpose of the contract here was NOT building and construction nor grading and excavation. The special provisions for cleanup were merely incidental to main object. 

Restatement S341 says that cost of performance is proper measure of damages if it does not involve unreasonable economic waste. Diminution in value is proper measure if performance would involve unreasonable economic waste. Restatement comment states that economic waste refers to destruction of a substantially completed building or other structure. Here, no such destruction is involved. 

But in case law, where performance cannot occur without expenditure disproportionate to the end to be attained, value rule should be followed. So this applies when cost of completion is grossly and unfairly out of proportion to the good to be attained. So Restatement cares about economic waste, where as McCormick, Damages, and case law, relationship between expenses and “end to be attained” is key (relative economic benefit). 

Here, because the contract provision breached was incidental (had it not been, then performance may have been granted), and because of gross disproportionality between expense and benefit, judgment reduced.
Dissent: Both parties had really emphasized the remedial provisions and had negotiated it. Allowing a measure of damage that ignores this in fact is to take away benefits of entering into bargain, and placing benefit upon parties who want to breach contract. Provides incentive against contracting and incentive to breach!

Notes: Perhaps parties should put into contract now what the measure of damages is? Also, courts are wary of awarding the more generous cost of remediation damages, because there’s no guarantee that plaintiff would actually use that to fulfill contract, and instead might simply use it as a windfall. So perhaps suing for an injunction in equity, rather than monetary damages at law?
If economic waste includes only destruction of property, doesn’t substituting say pipes for the correct one, count as economic waste as well? 

Also, isn’t there a problem that in the instant case, the plaintiff probably wanted the money more than actual performance? 
